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Grubb  &  Matheson  v.  Mackenzie.        .  ibis. 

September  lOL 


An  action  of  damages  for  destroying  stake-  V^°^  ^ 

nets.  stake-nets. 


Defence. — Stake-nets  are  ill^al  engines. 
Those  taken  down  were  calculated  to  ruin  the 

■ 

fishing  of  the  defender,  and  rendered  the  na- 
vigation of  the  river  dangerous. 

ISSUES. 

^  Istf  Whether,  in  the  night  between  the 

A 
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GnuBB,  &c.  «  9th  and  1 0th  days  of  April,  in  the  year 
Mackenzie.  "  1816,  or  about  that  time,  ncts  and  ropes 
^^^  "  belonging  to  the  pursuers;  and  which  were 
**  placed  by  them,  or  by  their  order,  on  stakes 
**  belonging  to  them,  for  the  purpose  of  catch- 
^^  iug  salmon  and  other  fish,  at  Criech  and 
**  Spinningdale,  on  the  north  coast  of  the  Frith 
•*  of  Dornoch,  and  at  Ardchronie,  on  the  south 
**  side  of  said  Frith,  were  destroyed  and  cut  to 
**  pieces  by  the  defender,  or  by  persons  acting 
^*  under  the  orders  of  the  defender,  or  secretly 
"  instigated  by  him,  to  the  great  loss  and  da- 
"  mage  of  the  pursuers, .by  the  injury  done  to 
**  their  fishing  apparatus,  caused  by  the  afore- 
«  said  acts  ?" 

The  second  and  third  issues  were.  Whether 
the  nets  at  Ardchronie  were  again  beat  down, 
cut,  spoiled,  or  destroyed,  by  the  defepder,  on 
or  about  the  2d  May  1816,  and  6th  Jidy 
1816?  and  the  fourth.  Whether  those  at 
Spinningdale  were  again  cut  and  destroyed 
by  him,  on  or  about  the  10th  July  1816  ? 

llie  damages  were  laid  at  Ii.5000. 

wtS^^SiniA      ^^  Cockbum  wished  to  confine  the  exa- 
cd,  re-inciosei  miuatiou  of  the  witnesses-  to  the  first  issue ; 

and  called       I 

>8uo«  \  to  hxfe  theta  re4nclosed,  and  callDd  btck  to 
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prove  the  others;    to  whkli  Mi-  Monereiff    Owurw^&e. 
objected.  M^cKKwzit, 

Lord  Pitmilly. — It  is  not  the  part  of 
the  Court  to  interfere  in  a  matter  of  this  sort. 
Parties  ought  to  arrange  ]i>atters  so  as  to  save 
the  time  of  the  Court  ami  Jury. 

Mr  Cockburn  will  conduct  bis  6ase  in  the 
way  he  thinks  best ;  and  if  any  objection  is 
taken  when  e  witness  is  called,  the  Court  will 
then  give  its  decision.  In  other  eases,  some- 
thing very  near  what  is  now  proposed  has  been 
done ;  and  if  it  is  for-  the  purpose  of  teinging 
out  the  truth,  the  counsel  for  the  defender,  I 
am  sure,  will  not  object  to  it. 

The  witnesses  were  examined,  in  the  man- 
ner proposed,  and  an  officer  was  inclosed  with 
them ;  and  the  objection  was  not  taken  when 
they  were  called  back. 

On  the  second  issue,  the  answers  to  the  Proceedings  in 
eondesoetidenees  and  some  ofthe  other  proceed-  Session,  evi. 

•         •^"ir>ij_i»ci»  •—•*i     denceofanad- 

mgs  m  the  Court  of  Session,  were  given  m  evi-  mission  in  the 
dence,  to  prove  that  the  defender  admitted  *^^^ 
having  cut  down  the  Ardchronie  net.    One 
of  the  Jury  requested  to  know  whether  they 
were  to  receive  this  as  evidence. 
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Grubb  &  Matheson  v.  Mackenzie.        .  isia. 

September  lOL 

An  action  of  damages  for  destroying  stake-  ^?Jf?  *' 

nets.  stake-nets. 


Defence. — Stake-nets  are  illegal  engines. 
Those  taken  down  were  calculated  to  ruin  the 
fishing  of  the  defender,  and  rendered  the  na- 
vigation of  the  river  dangerous. 

ISSUES. 

^  Istf  Whether,  in  the  night  between  the 
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Oftvwy  &c.    fill  the  damage,  both  dircet  and  consequential ; 
MAcnxzit.   but  being  illegal,  he  is  not  liable  in  either. 

Maitland,  in  opening  the  case,  and  Cock- 
btirnf  in  reply,  stated — The  pursuer  claims 
reparation  for  the  damage  done^-^for  the  loss 
of  the  fishing — ^aud  a  solatium.-^ All  that 
bas  been  said  of  the  illegality  of  the  mode 
of  fishing,  is  irrelevant.  The  only  ques- 
tion  is,  whether  the  nets  were  destroyed, 
and  what  is  the  value  of  them?  The  se^ 
oond  issue  is  admitted;  and  from  the  cir- 
cunstances  proved,  there  can  be  no  doubt 
of  the  others.  The  defender  alone  had  the 
interest  to  destroy  the  nets,  and  some  of  them 
must  have  been  destroyed  by  persons  in  boats, 
and  he  alone  had  boats  in  the  frith. 

LoBD  PiTMiLLY. — ^It  is  now  my  duty  to 
submit  my  observations  on  the  evidence,  and 
the  case  in  general ;  and  in  doing  so,  I  shall 
endeavour  to  state,  1st,  The  precise  points 
on  whidi  you  ought  to  deliberate,  and  those 
from  which  you  ought  to  withdraw  your  at- 
tention as  irrdevant*  Sk?,  The  evidence  on 
one  side  and  the  other,  leaving  you  to  draw 
the  inference. 
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Muoh  has  been  said  of  the  iQegaGty  of   Gar^B,  &c. 
stake-net  fishing,  and  that  no  damages  could   Mack^nz^^ 
be  given  on  account  of  the  interruption  of  an 
illegal  act. 

We  have  nothing  to  do  with  this.  The 
Court  of  Session,  knowing  all  this,  and  the 
law  on  the  subject,  have  sent  these  issues,  te 
ascertain  the  amount  of  the  damages ;  and  it 
would  be  very  extraordinary,  if  we  made  a 
return,  stating  that  that  Court  was  mistaken^ 
and  that,  as  the  mode  of  fishing  was  ille^ 
gal,  no 'damage  could  follow  from  the  act  of  the 
defender.  I  also  perfectly  agree  with  Mr 
Cockbum,  that  the  titles  of  the  parties  are 
not  here  under  discussion.  It  would  not  be 
fit  to  send  such  a  question,  and  in  this  ease 
it  is  not  sent.  The  Court  of  Session  mther 
liave  decided  this,  or  will  decide  it,  if  there  be 
any  question  on*the  subject. 

The  questions  then  are.  Whether  the  nets 
were  cut  ?   and  What  is  the  extent  of  the 
damage?    And  to  ascertsdn  these,   it  will    ^ 
be  necessary  to  take  the  issues  in  their  ordeF,   ^ 
^id  refer  generally  to  the  eridenoe. 

1st  J^w^.— The  questions  here  are,  Whe* 
ther  the  nets  were  cut?  To  what  extent  ?  and 
Whether  it  was  done  by  the  defender  ?  That 
they  were  cut,  is  proved  by  three  witnesses ; 


8  CASES  TRIED  IK  Apt.  10, 

G»uBB,  &c.    but  the  material  question  remains,  Whether 
Macxi^kzii:.   it  was  done  by  the  defender,  or  by  his  orders  ? 

The  evidence  of  this  is  drcumstantial,  and 
must  be  weighed  scrupulously.  It  is  not 
sufficient  to  infer  or  suppose  it  was  done  by 
him :  you  must  be  satisfied  that  it  was  done 
by  him,  and  by  no  other ;  and  I  have  no  hesi- 
tation in  saying,  that  I  do  not  consider  thici 
issue  to  be  made  out ;  but  this  is  a  question 
of  fact,  and  I  have  no  wish  to  usurp  your  prch 
vince. 

Sid  Issue. — ^This  is  in  a  very  different  si* 
tuation  from  the  first,  and  you  must  consider 
whether  there  is  any  reasonable  ground  tQ 
doubt,  that  on  this  occasion  the  act  was  done 
by  orders  from  the  defender ;  you  must  alsQ 
consider^  that  it  was  very  differently  done  from 
the  others ;  and  that  in  this  case  the  orders  were* 
to  cut  the  stakes,  not  the  nets.  An  attempt 
was  made  to  justify  this  act,  on  the  ground 
that  the  nets  obstructed  the  navigation  of  the. 
river.  I  was  father  surprised,  that  the  de- 
I  fi^de;:  should  have  stated  this,  and  the  injury 
to  his  fishing,  as  his  motive  for  cutting  the 
stakei^.  It  certainly  was  a  good  reason  for 
^plying  to  the  Sheriff  or  the  Court  of  Ses- 
sion; but,  on  that  account,  the  worst  reasoi^ 
for  following  the  course  he  did.    I  therefore 
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t^ll  youj  in  point  of  law,  that  this  does  not  ■  Oauas,  jlc 
justify  his  conduct,  ^nd  ought  not  to  he  taken  MACKsysis. 
into  consideration. 

3d  Issue.^-r-Tlns  was  sworn  to  hy  only  one 
witness,  and  was  most  properly  given  up  by 
the  pnrsuer. 

4kth  Issue. — Three  witnesses  swear  to  this ; 
and  the  circumstances  (which  Lord  Fitmilly 
detailed)  are  a  most  proper  subject  for  the 
consideration  of  a  Jury, 

By  a  decision  already  ^ven,  the  damages 
are  confined  to  the  injury  done  to  the  nets ; 
and  damages  ought  not  to  be  a  punishment 
of  the  defender,  but  indemnity  to  the  pursuer. 
The  proof  of  the  amount  of  the  damages  is 
very  slight  and  imsatisfactory ;  and  the  pur- 
suer was  bound  to  have  brought  better  evi- 
dence. The  nets,  however,  are  worth  some- 
thing, and  damages  must  be  given  on  the 
whole  circumstances  of  the  case. 

Verdict  for  the  pursuer  on  the  Sd  and 
4th  Issues — damages  L.IOO.  Find  the  1st 
and  3d  not  proven. 

Cockbum  and  Maiiland  for  the  Pursuer. 
Moncreiff^and.  Maikeson  for  the  Defender. 

(Agents,  Joseph  Gordon^  w.  s.  and  Jantes  Pcdk,  w.  s.) 
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QjtxjvB,  &c.        Cockburn  moved  for  expences,  as  L.100 
Macxekzis.    damages  had  been  given. 

Ezpences   to 

SIS'  ett*        Moncreiff  opposed,  and  went  into  a  detaU 
pence  of  de-    ^f  ^^  ^^g^g^ .  ^jid  Stated  that  a  refereiM^  had 

fending  issues  ' 

on  which  de-  i)een  offered^  and  that  he  had  gained  mo»e 

lender  wassuc*  . 

cessfuL  than  the  pursuer. 

LoED  PiTMiLLT. — ^In  this  case  there  were 
four  issues ;  the  1st  and  Sd  were  not  proved ; 
the  2d  and  4th  were,  and  L.100  damages 
given.  In  such  a  case,  the  rule  is,.  Ihat  we  are 
to  give  expences  subject  to  modificatimi ;  that 
i£f,  if  the  defender  can  shew  that  he  has  been 
put  to  expence  in  defending  against  these 
two  issues  (m  which  he  succeeded,  this  sum 
ought  to  1)6  deducted  firom  the  pursuer's  ao^ 
count. 

Lord  Chief  CoMMissiaN£iL«~The  same 
principle  applies  here  as  in  the  case  of  fork 
and  Guthrie^  15th  December  1817»— -See  veL 
I.  p.  280. 


^ 
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INVERNESS. 

PRESEVT, 
LORD   FITMILLT. 


U 


Mackenzie  v.  Ross* 

An  ftction  of  mdestation,   declarator^  and     ^3^  _f  * 
damages,  on  account  of  the  defender  having  Damage 
nsed  a  road  through  the  property  of  the  pur-  ing  ^  nwdi 
suer,  and  repeatedly  pulled  down  a  march- 
dike  built  across  it. 

Defence.— *A  denial  of  having  ill^;a]ly 
broken  down  the  march-dike,  or  used  any 
road  through  the  property,  to  which  he  had 
not  a  just  right  by  his  titles  and  immemo- 
rial possession. 

ISSUES. 

**  Whether  the  road  leading  through  the 
-  pursuer^s  property  from  Taynauld  to  Bx)ss-  ^ 
<*  hill-House,  the  property  of  the  defender, 
^'  .was  first  made  by  the  defender's  father 
^'  breaking  through  the  march-dike  that  se- 


4i 
it 
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j^fACKENztE  ^'  parates  the  defender's  property  from  that 
Rosa.  "  of  the  pursuer ;  and  the  pursuer  having  en- 
deavoured to  put  a  stop  to  the  said  en- 
croachments, by  rebuilding  the  march-dikes, 
or  otherwise.  Whether  the  defender,  by 
himself,  or  others  acting  in  his  name,  and 

'^  for  his  behoof,  have  broke  down  said  dike 

**  as  often  as  it  has  been  rebuilt,  or  at  leaat 
repeatedly,  and  continued  the  saidencroadi- 
ment  on  the  pursuer's  property,  by  using  it 

/^  as  a  road,  to  the  loss  and  damage  of  the  said 

"  pursuer?  or, 

*^  Whether  the  said  road  has  been  used  as 

^^  a  public  road  from  time  immemorial  ? 

Damages  daimed  by  the  pursuer  in  the 
summons,  L.200O^" 


4i 
«i 


« 
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Jn  this  case  an  order  was  obtained  for  a 
view.  The  agents  could  not  agree  on  the 
viewers ;  and  in  that  event,  55.  Greorge  III. 
c.  42,  §  29,  provides,  that  "  six  or  more 
"  of  the  first  twelve  on  the  list  of  Ju- 
^^  rors  returned  by  the  Sheriff,"  shall  have  the 
view.  The  subject  in  dispute  being  situate 
in  the  county  of  Ross,  the  Clerk  named  the 
first  six  on  the  list  returned  by  the  Shaiff  ef 
t;hat  county. 
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When  the  case  was  called  on  for  trial,  Mackexcis 

Moncreijff^f  for  the  pursuer,  objected. — ^A       Rom. 
party  in  general  has  a  right  to  challenge  tibe  viewers^  be 
Jurymen  peremptorily,  and  for  cause.    But  ^un°/^Thlre 
in  the  case  of  a  view,  he  is  excluded  from  this  dispute^l^*  i" 
privil^e  as  to  six  of  the .  Jury,  by  the  29th  *"*^* 
section  of  the  Act.    The  agent  for  the  pur-  Russei's  Fonn 
suer  ol]9ected  to  the  three  named  for  the  de-  ®^  ^^^'  ^'  *^' 
fender ;  and  therefore  the  duty  devolved  on    , 
the  Clerk,  who  named  these  l2uree,  along  with 
others,  to  have  the  view. 

The  provision  is,  that  six  out  of  the  first 
twelve  must  be  named.  The  list  for  Inverness 
was  first  in  the  hands  of  the  Clerk,  and  also 

« 

first  in  the  list  made  out  by  him,  and  was 
first  read  in  Court.  There  are  some  of  the 
viewers  to  whom  we  do  not  object ;  and  as 
there  Is  a  provision  that  the  trial  may  pro* 
ceed,  though  the  whole  named  have  not  Had 
a  view ;  those  who  are  objected  to  miay  be 
omitted,  and  their  place  supplied  by  ballot. 

Cockbum,  for  the  defender. — ^This  is  say* 
ing  the  case  cannot  be  tried  fairly,  or  even  in- 
telligibly. 

,  No  protest  was  taken  against  the  nomina- 
tion by  the  Clerk ;  on  the  contrary,  the  pur- 
suer was  named  his  own  shower,  to  point 
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out  the  subject  in  dispute,  and  the  view  pro- 
ceeded. Notwithstanding  this,  he  now  does 
not  move  to  delay  the  trial,  bat  says  the  pro- 
ceedings must  be  annulled,  that  he  may  en« 
joy  the  imaginary  right  of  peremptory  chal- 
lenge. 

There  is  no  ground  in  law  for  this  objec* 
tion,  as  the  Clerk  is  not  directed  to  make  a 
list ;  nor  is  there  any  provision  in  the  statute 
as  to  how  the  counties  are  to  be  arranged. 
It  is  the  principle  of  trial  by  a  Jury,  that  the 
Jurors  ought  to  be  from  the  vicinage ;  and, 
indeed,  there  is  no  method  by  which  gentle- 
men could  be  sent  from  Inverness-shire,  fw 
the  purpose  of  taking  a  view  in  Ross-shire* 
The  case  is  not  provided  fi)r  in  the  Act»  of 
more  than  one  Sheriff:  it  therefore  was  a 
matter  of  discretion  with  the  Clerk,  which 
county  should  be  placed  first  A  view  has 
been  had;  and  if  the  viewers  are  rejected^ 
we  must  move  to  delay  the  trial,  as  it  cannot 
properly  be  tried  without  them.  The  safest 
way  is  to  allow  the  trial  to  proceed,  and  this 
discussion  can  go  on  upon  an  iqpplication  for 
a  new  trial ;  but  if  we  are  forced  to  a  tria} 
without  the  viewers,  the  whole  expence  may 
be  incurred  to  no  pui^pose. 
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Moncrejffl-^It  is  admitted  that  this  case  MAcaisziz 
is  not  provided  for.  It  is  six  out  of  the  first  Boss, 
twelve^  wliioh  shows  there  must  be  a  list, 
eonsisting  of  at  least  twelve;  and  there 
are  only  eight  firom  Ross,  It  is  the  uni- 
versal practice,  and  seems  sanctioned  by  the 
20th  section  of  the  Act»  to  follow  the  ex- 
ample of  the  Justiciary  Court,  and  to  place 
first,  the  Jurymen  of  the  county  in  which  the 
drcuit  town  is  situated.  The  other  party  must 
show  a  positive  rule,  or  the  trial  cannot  pro- 
ceed on  this  view.  It  is  a  fallacy  to  say  the 
Sheriff  cannot  send  the  Jurors  to  another 
county :  he  may  direct  them  to  go,  and  there 
is  no  compulsitor  whether  the  place  is  situate 
in  his  *own,  or  another  county.  A  fine  is  the 
only  compulsitor  to  make  them  attend  the  Cir-*- 
cuit ;  and  there  is  no  fine  in  the  case  of  a  view. 

LoBD  PiTMiLLY. — ^Therc  is  no  precedent 
to  guide  me,  as  this  is  the  first  case  in  which 
ihe  agents  have  not  been  able  to  agree  upon 
(SOX  out  of  the  Jurymen.  I  impute  no  blame, 
but  merely  state  the  fiict.  In  this  situation 
the  Jury  Clerk  was  to  exerdse  his  discretion ; 
and  he  has  done  what  appeared  to  him  fair 
and  right. 

I  must  consider,  l^^,  The  enactment  of  the 
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Mackskzie    statute ;  and  Zd^  What  appears  necessary  in 
r^.        die  circumstances  which  hlZoc^^oxnA       . 

The  statute  does  not  contemplate  the  pre* 
cise  case  which  has  occurred :  The  S9th  sec- 
tion proceeds  first  on  the  supposition  that 
parties  would  agree ;  but  if  they  differ,  then 
the  enactment  is,  that  six  or  more  of  the  first 
twelve  on  the  list  of  Jurors  returned  by  the 
Sheriff,  not  Sheriffs,  shall  have  the  vi^w.  It 
contemplates  only  one  return,  and  applies,  to 
the  list  made  up  by  the  Sheriff,  not  to  one 
made  by  the  Clerk.  But  there  are  returns 
hy  Jour  Sheriffs,  and  the  Clerk  may  arrange 
these  as  he  chooses.  The  Clerk  puts  this 
question  to  himself.  Shall  I  issue  a  precept 
to  the  Sheriff  of  Inverness  which  he  cannot 
execute,  and  may  therefore  disobey  ?  SfaaE  I 
faring  this  Court  into  the  situation  of  issuii^ 
a  precept;  which  is  null  ?  He  thinks  this  im- 
^  proper,  and  therefore  issues  the  precept  to  the 
Sheriff  of  Ross,  who  is  bound  to  obey  it,  and 
the  gentlemen  are  bound  to  attend.  In  doing 
so,  I  am  of  opinion,  the  Clerk  did  right* 
Besides,  when  we  are  all  met  here — ^when 
so  much  expence  has  been  incurred — ^when  a 
view  has  been  had,  at  which  the  pursuer  was 
present,  and  acted  as  a  shower — ^when  a  view 
is  necessary  from  the  nature  of  the  case»--and 
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when  it  would  be  so  inconTenient  to  go  through 
the  whole  of  this  again ;  even  if  I  doubted 
v^at  might  have  been  the  proper  course  to 
follow,  in  the  first  instance,  I  would  be  o£ 
opixiion  that  the  trial  ought  to  proceed. 

If  there  is  any  special  objection  to  any  of 
the  viewers,  of  course  it  may  be  stated  as  a 
reason  why  he  should  not  be  on  the  Jury. 

To  this  decision  a  Bill  of  Exception  was 
tendered.  And  as  one  of  the  viewers  had 
been  app(nnted  tutor  to  the  defender,  Mr 
Cockbum  consented  that  he  should  not  be 
put  on  the  Jury.* 

1      It  was  stated  for  the  pursuer,  that  fdnnerlv  Proof  on  cw- 

.  ,  'i    miaaion,  m  a 

there  had  been  a  question  as  to  this  road,  cause  aflainst 
with  the  father  of  the.  defender ;  and  after  the  defender,. 

J.  •         xT_     J  -x*  J*  /•xT-        -^     relative  to  the 

discussion,  the  depositions  of  some  ot  the  wit-  same  su^'ect 
nes^  wlbo  we  proved  to  be  dead,  were  read.  '^XltJH 

dence  after  the 
death  of  the 

Matbesm  opened  the  case,  and  stated  ^tnewes. 
tlieikets*  'He  would  prove  that  there  was^Ub 
roadiu  die  situation  contended  for,  till  the 
late  Mr  Ross  made  it  in  1 7&0,  when  he  im^-  * 


.  / 


See  jNW^  pp,  20  &  20. 
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Macsshzxi:    properly  sbut  up  another  toad ;  till  that  time^ 

iko  one  had  any  interest  that  there  shonld  be 
a  road  where  the  dc&nder  vndmts  to  ertaMidb 
Mia 

Cofkhum^  oil  the  otW  haad»  said  he 
would  prove  there  had  always  been  a  road  in 
the  direction  contended  £>r;  and  the  Jury 
must  take  this  positive,  in  opposition  to  the 
negative  evidence  which  had  been  ptoduced* 

Mimcre^. — ^The  defender  has  no  right  to 
this  road  by  his  titles,  and  must  th^efore  prove 
immemorial  possession.  To  this  extent  he  is 
the  pursuer,  and  bound  to  prove  his  case.  He 
has  only  proved  that  some  persons  btoke 
down  the  feno^  or  ^eni  over  it^  winch  is  not 
uttconunon/where  there  is  no  road. 


XoBD  FiTMiLLY.«^Tlns  is  pmrdy  a^pies- 
tion  of  fact,  unmixed  with  law.  But  before 
stating  the  evidence,  I  may  mentioDf  that  it 
will  not  be  sufikiettt  Ibr  the  defender  td 
jprove,  that  he  or  others  went  dandestinely 
by  this  load.  The  question  is^  Whetl^ 
the  possession  was  clear  and  undoubted  ? 

In  the  Court  of  Session,  the  averments 
were  so  opposite,  that  they  sent  this  issue  to 
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have  the  fact  ascertained.  The  putsuer  n&f%  MAetmMi 
there  was  no  road  till  it  was  ma4e  by  Ross—  nJ^ 
that  there  was  a  march-dike  across  what  is  How 
the  road — and  that  the  dike  was  repeatedly 
rebuilt,  when  pulled  down  by  the  defender;  and 
bemg  the  pursuer,  he  is  bound  to  prove  his 
averments.  On  the  other  hand,  the  defender 
says  there  was  always  a  road  here,  ttud  he 
must  prove  immemorial  possession. 

There  is  much  important  proof  on  both 
sides,  and  the  «fury  must  con^der  and  coftie 
to  a  conclusion  as  to  which  is  tight     It 
is  my  duty  to  state  the  important  pointir^. 
and  i  shall  do  so  without  encroaching  upcttt 
die  province  of  the  Juty,  by  evett  Mut- 
ing an  opinion.    (Hid  Lordj^^  then  tttA  U 
considerablepart  of  the  evidetideon  eadi  1AIU.J 
The  result  of  the  evidence  iS|  that  the  witnessed  ' 
for  the  pursuer  state  that  there  wds  no  itibA, 
and  tto  idap.    Those  for  the  d^ender  agre^ 
that  there  was  a  road  and  a  slap. 

A  general  finding  for  the  pursuer  orde* 
fisader  is  sufficient;  but  it  is  quite  compe- 
tent to  find  specially  the  facts  you  conader 
proved. 


•*  Verdict  for  the  defender. 


ff 
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^Moncreiff  Wkd,Matfte8<m  fbr  the  Pursuer. 
Cockburn  aud  Maitland  for  the  Defender. 


Septr  11, 


(Agents,  Jamet  Pedie^  w^  s.  and  Joseph  Gordon^  w.  s.) 


/  • 


Direction  by  a  IMh  Juue  181 9.— A  motiou  WES  made  (in 
matter  preH.  presence  of  the  three  Lords  Cpmmissioneirs)^ 
TiSi^not  a  that  Lord  Pitmilly' should  be  authorised  to 
BiS  df  Ex<»p.  s^  ^^  ^^  ^f  Exception  vsx  the  above  case* 


Uons. 


,  Lord  Chief  CoMMissioNEE- — ^Wemust 
t^se  this  application^  as  it  relates  to  a  mat- 
t^  preliminary  to  a  trial.  If  granted,  it 
\9^puld  be  set  aside  in  the  House  of  Lords  for 
irregularity,  Bill  of  Exceptions  not  being 
the  remedy  for  such  a  proceeding.  It  is  like* 
an  dejection  to  the  notice  or  summons  of  a 
witness^  which  may  occadon  what  is  termed  a 
mis-trial ;  the  remedy  for  which  is  not  a  Bill 
of  .!l^xcepti(ms»  but  an  application  for  a  new 
trial.  .  ^ 
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I)^ySRN£fiU9. 

VKSflENT, 
XORD  FITUILLT. 


V.      ' 


1818. 

Mackenzie  v.  Ross,  septembCTis. 

An  action  of  molestation,    declarator,   and  Damages 
oamages,  tor  navmg  built  a  house  on  a  muir^  building  a  hut 
said  by  the  pursuer  to  belong  to  him.  of  the  p^uen 

Defence. — The  house  is  not  built  on  the 
pursuer^s  property ;  nor  did  the  defender  ever 
molest  the  pursuer  in  the  possession  of  his 
property. 


ISSUES. 

**  Whether  the  defender,  by  himself,  or 
**  his  tenant  Donald  Munro  M*Finlay,  has, 
*'  without  the  pursuer's  consent,  and  to  the 
**  loss  and  damage  of  the  said  pursuer,  erected 
'^  a  house  in  the  neighboiurhood  of  the  village 
^*  of  Tollie;  upon  a  part  of  the  Muir  of  Tol- 
''  Ue  formerly  belonging  in  common  proper- 

ty  to  the  predecessors  of  the  pursuer  and 
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iUaasMZTz  '*  defender  in  their  respective  lands^  but 
Em.  ^  which,  by  a  contract  of  divimon  of  said 
^  muir,  entered  into  bet\nxt  the  pursuer's 
^  grandfather  and  the  defender's  predecessors 
^^  in  the  lands  of  Milncraig,  in  the  year  1757» 
••  became  the  exclusive  property  of  the  pur* 
^  suer? 

«  Whether  the  defender,  by  himself  or  his 
**  foresaids,  have  committed  other  encroach* 
^  ments  on  the  parts  of  said  muir,  his  thjs 
^  pursuer's  exclusive  property,  as  aforesaid, 
^'  by  cutting  and  paring  the  surface  thereof, 
^<  and  carrying  off  the  same  for  fuel,  tQ  the 
'^^  loss  and  damage  of  said  pursuer. 

^^  Damages  claimed  in  the  summons 
«  L.2000." 

The  muir  of  Tpllie,  which  it  was  said  had 
been  possessed  in  common,  was  divided  by  a 
o(mtract  in  1757,  in  terms  of  which,  the  pur« 
suer  was  to  have  1600  yards,  from  the  bum 
of  ToUie  westward,  and  the  defender  1200, 
from  the  bum  of  Tomatten  eastward.  It 
was  alleged  that  the  defender  had  built  a  hut 
on  the  portion  assigned  to  the  pursuer,  and 
ihe  present  was  an  action  to  ascertain  the 
rights  of  the  parties  to  the  ground* 

When  the  case  was  called  on  for  trial, 
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the  same  olgection  was  taken  to  the  viewers  uacmmmzss, 
as  in  the  above  case,  and  was  again  repelled.^        lUat. 

The  first  vdtness  for  the  defender  was  ealL*  ^<*V^ 
ed  to  pn>Te  the  state  of  possessbn. 

MantreWl'^Thete  is  nothing  in  the  issw  Proof  of  pos. 

.  «       aearion  of  a 

to  warrant  this.  The  deed  m  1757  is  regular  muir  lOiowed, 

•      •'«i<r  1  on  an  iasue  as 

and  probative ;  and  the  Jury  are  merely  to  to  encroacb. 
mjf  from  the  proo^  whether  this  part  was  ^^^^^gi. 
given  by  it  to  the  pursuer.      The  Juryaie  ^^' 
not  to  set  aside  a  reguhir  mutual  contract,  by  ^^  ^  ^^ 
a  proof  of  the  state  of  possesdon^   The  Court 
have  not  power  to  send  such  an  issue. 

CocA7&un»«-— The  pursuer  only  says  that  a 
contract  did  exist,  and  that  parties  acted  ixpo/et 
it.  If  the  question  depended  entirely  on  the 
contract,  the  Court  would  have  called  for  it» 
and  not  hiEtve  sent  the  case  to  a  Jury ;  but 
they  were  aware  that  there  mi^t  be  other 
ontiaets,  or  that  this  might  never  have  been 
acted  upon. 

LcxED  PmaLLY^^^The  averments  by  the 
pursuer  arC'— * 
1.  That  this  is  part  of  the  muir  of  ToUie. 


See  ante,  p*  17 ;  &  j^t^y  p.  28. 
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2.  That  the  muir  was  divided  in  17fi7* 

3.  That  a  hut  has  been  built  hy  the  defendf 
er^  on  the  share  allotted  to  him,  the  puisuer. 

The  defender  neither  admits  nor  denies  the 
existence  of  the  contract ;  and  he  might  have 
added,  that,  if  it  did  exist,  it  was  departed 
ftom ;  and  then  there  would  probably  have 
been  an  issue  on  the  subject.  But  there  is 
no  question  whether,  if  the  contract  exists^ 
it  is  binding. 

The  hut  is  built  so  near  the  line  of  march, 
that,  in  my  opinion,  it  is  important  to  fix  the- 
possession,  as  an  article  of  evidence,  in  a 
doubtful  case,  to  shew  the  precisjs  line  allot- 
ted by  the  contract  1757.  I  admit  this  evi- 
dence;, that  I  may  know  all  that  I  can  know 
as  to  this  fact  Perhaps  on  hearing  the  whok 
J  may  change  my  opinion. 

Moncreiffl — I  must  tender  a  Bill  of  Ex^ 
jception,  to  entitle  me  to  question  th^  verdict. 

Lord  Pitmilly. — I  have  taken  a  note, 
that  I  find  it  competent  to  examine  the  wit- 
ness as  to  the  possession  of  the  muir  since  17£i7* 

Moncreiffl  in  opening  the  case  contended^ 
that  the  questions  were,  1st,  Whether  the  hut 
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was  built  ?  Old,  Whether  it  was  on  ground 
formerly  common  ?  Sd,  Whether  it  fell  under 
the  division  made  by  the  contmct  ?  It  is  not 
competent  to  try  the  validity  of  the  contract, 
or  whether  it  is  cut  down  by  prescription. 

CocJcbum. — ^We  admit  having  directed 
the  building  of  the  hut ;  and  the  only  ques- 
tion is.  Whether  had  we  a  right  to  do  so  ? 
or  Whether  is  it  built  on  the  property  of  the 
pursuer  ?  The  pursuer  must  prove  that  the 
hut  is  built  on  his  exclusive  property:  he 
has  not  proved  any  thing  ^s  to  the  possession 
since  1757 ;  and  you  must  hold  that  the  oon«> 
tracjt  was  never  acted  upon :  we  cannot  prove 
that  it  was  not  acted  upon ;  and  it  is  a  singu* 
lar  £ict»  that  the  defender-  did  not  know  of 
the  existence  of  the  contract  till  eight  days 
pgo.  It  is  proved  to  h^ve  been  possessed  in 
jeommon  subsequent  to  17S7;  and  at  the 
place  in  question,  there  are  not  1600  and 
1200  yards;  which  are  the  measures  stated  in 
the  contract. 

M(m(Teijff^<^^'TheTe  is  no  difficulty  in  this 
question.  The  whole  pleading  on  the  other 
aide  was  to  shew  that  the  contract  was  done 
^way  with.     Uis  ILiordship  held,  that  this 


I 
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MjLcmmxxz  evidence  could  not  cut  down  the  contract,  liut 
was  admissil^  to  ahew  on  wbidi  property 
the  hut  was  built.  The  hut  is  fiur  wt&iB 
the  part  belonging  to  the  pursuer.  It  is  not 
enough  for  the  defender  to  pove  the  hSI  eom^ 
mon  after  the  contract ;  he  must  claim  it  as 
his  property. 

LfORD  FiTMii.LT. — ^In  the  course  rf  tiie 
proo^  I  had  occasion  to  express  my  opinion 
of  the  nature  of  the  issue^  and  the  points  y^ 
ought  to  keep  in  view.  They  ar^  whethw 
before  1757  the  muir  of  ToIIie  was  ocanniMt 
to  Ardross  and  Milncraig  ?  Whether  this  pro- 
perty was  divided  in  1757^  by  a  eontraet? 
and  Whether  the  hut  was  built  on  that  part  of 
it  which  ceased  to  be  coimnon^  and  was  ^ven 
to  Ardross? 

We  are  tied  down  to  the  isme,  and  are  not 
entitled  to  wander  into  the  sunmums  and 
other  proceedings.  The  defender  says  the 
contract  is  dead^  and  lost  by  jpreseriptimi. 
This  is  a  good  allegation  in  the  proper  plaoe^ 
but  not  here.  J£  you  are  satisfied  that  there 
was  a  contract  in  17579  you  must  ^ve  effect 
to  it»  though  you  may  think  it  was  not  acted 
upon. 

That  there  was  a  comm<m  in  the  property^ 
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is  dearly  ^novcd.  Hie  ^xtraot  alao  proves  Macxcvbim 
iiuit  these  jmb  a  contract;  and  this  is  not  to 
be  done  away  by  usage  or  prescription. 
The  whole  case,  thefcfinae,  tuns  on  the  ques- 
tioii^  whether  this  part  was  given  to  Ardroes. 
It  is  near  the  niarch»  and  dose  on  Miln** 
Gxaig ;  bnt  it  is  diflScult  to  say  on  whidh  sidew 
I  am  happy  that  there  was  a  view;  as  it  is  a 
ease  most  fit  fi)r  it  The  pnrsner  amst 
make  out  his  case,  and  prove  that  this  hnt  ii 
on  his  property.  If  he  has  left  it  doubtful^ 
yea  must  find  for  the  defiender.«~(His  IiOrd« 
Akp  then  gave  a  sommary  of  the  evideiiee.) 
-—If  you  find  &r  the  punmer,  it  will  be  pro* 
per  also  to  assess  the  damages,  wfaidi,  I  snp- 
pose,  will  be  the  smallest  coin.  If  he  has  not 
made  out  his  case,  thai  you  will  find  for  the 
defender. 

^  Verdict  for  the  defender.** 


Momreiff'aaid  I^aiheson  for  the  Punaer. 
Cockbum  and  Maiiland  for  the  Defender. 

(Agents,  James  Pedk^  w*  &  and  Joseph  Gordon^  w,  8.) 


Thi^  case  was  tried  on  Saturday ;  and  in 
order  that  part  of  the  Jury  might  return 
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Hjcxxirzix  home,  the  caimsel  consented  to  ballot  for  the* 
Jury  to  try  another  question  betiiveen  the 
same  parties,  set  down  for  trial  on  Moft»! 
day.  The  same  Jurym^i  who  had  the  view 
in  the  case  above  reported,  had  also  been 
viewers  in  the .  case  to  be  tried  on  Monday ; 
and  when  the  Court  met  cm  that  day^  Mr 
Moncteiff  again  tendered  a  Bill  of  £xo^« 
tions  to  tiie.  decision  that  the  view^s  w^re 
to  farm  piurt  rf  the  Jury,  and  did  not  proceed 
to  trial. 

In  both  the  cases  reported  above,  applioa* 
tions  were  made  for  new  trials,  which  wer« 
refused.  Both  were  carried  to  the  House  of 
lyords  by  appeal,  and  both  appeals  dismissed^ 


ABEBDEEN. 

PRESEKT, 


^    ^^[^  ^  Peter  v.  Terhol. 

September  2S. 

As  apprentice  SuspJENSiON  by  an  apprentice  and  his  cau- 
work  for  hifl*  tioncr,  of  a  charge  by  a  master,  to  compel 
S^^tion^to *^  performance  of  the  conditions  of  indenture. 

his  trade. 
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''  Whetbar  the  suqpeoder  Willxam  Peter 
'/  being  bonqd  appfentice  to  the:  chaigeri  by 
"articles  of  indenture  bearing  date  12th 
'^  November  1814,  and  referred  to  in  the  bill 
"^  of  suspension,  did,  in  the  month  of  February 
'M&17»  desert  the  serviee  of  the  said  chargerf 
"  eontmry  to  the<  eopditions  and  jstipuhitions 
"  of  said  indenture ;  or  whether,  en  said  oo* 
"  casion,^  the  charger  turned  the  suspender 
^  out  of  his  service,- for  refusing  to  per^rm 
"  services  which  did  not  fall  within  the  temifi 
"  of  the  indenture  ? 

*^  l^hether  the  suspender,  since  his  .£siiii»- 
**  sal  ap  aforesaid*  has  sundry  times  <^ered  to 
^*  retujm  to  the  charget^s  service*  apd  s^rve 
**  out  the  remaipder  of  hiiB  appjrentictes&ip^ 
^'  according  to  the  conditions  of  his  indeh- 
"tjire?"    y    .   ■ 

» 

The  parties  diff^ed  as  to  the  &e^$ ; :  the 
defender  alleging  that  the  pursuer  left  his 
servV^ ;  the  pursuer,  on  th,e other  h^nd^staiting 
thid.  he  wa^  turned  off  by  faig  masl;^*  on  ae- 
coimt  of  having  reftised  to  do  menial  services, 
not  in  the  line  of  his  trade ;  and  that  he  had 
offered  more  than  once  to  return  and  serve  oiit 
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Se^tS, 


FUTBB 

r. 


his  time^  on  condition  that  he  was  to  be  em- 
ployed solely  in  his  trade. 

After  the  case  was  opened  for  the  pursuer. 
Lord  Pitmilly  suggested,  that  befwe  calKog 
parole  evidence,  the  indenture  ought  to  be  put 
in  evidence. 


Letters  of 
homing  and 
suspension  re* 
ceived  as  evi- 
dence of  the 
terms  of  an  in* 
r  enture  nar- 
Hedinthenu 


Oordon,  for  the  pursQet.-^The  indenture 
is  not  here,  but  it  is  narrated  in  the  horaing 
and  suspennon. 

Lord  Pitiiilly. — ^The  indenture  itself 
should  have  been  here;  but  hk  the  in&ney  of 
this  institution,  mistakes  will  occur ;  and  as 
the*  defender  £mnds  on  the  indeutuife,  and  the 
case  cannot  be  tried  without  knowing  the 
terms  of  it,  these  documents  may  be  held 
Sttffident  to  shew  the  terms. 


ParoleevideD' 
oftheconten 
of  a  written  d 
cument  reject- 
ed. 


A  witness  for  the  defender  was  asked  if  he 
carried  from  the  defender  a  letter,  oflfering 
to  subnut  the  matter  to  arbitratioti  ? 

LcmD  PiTMiJLLY. — It  is  imp6si»bl6  to  re* 
eeive  parole  evidence  of  the  eontenta  of  a 
written  document* 

(To  the  Jury.)— The  issues  in  this  case  are 
ao  xjlear,  as  to  require  no  explanation,  llie  6fst 
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depend  on  the  nature  and  extent  of  the,  in-       PsTtft 
denture.    The  mdenture  ought  to  have  been 
here;  but  though  it  is  not,  we  have  evidence 
of  tiie  terms  of  it^  in  the  dihgenoe  raised  upon 
It    The  important  ckiuse  is  that  by  which 
the  master  engaged  to  teadi  the  pursuer  his 
trade.    The  terms  of  it  are  dear,  and  by  it 
the  master  and  appientioe  are  only  bound  in 
relation  to  the  trade.    If  the  apprenttoe  agrees 
to  go  out  of  his  trade,  well ;  but  he  is  not 
bound  to  do  so.     If  it  had  been  allied  that 
there  was  a  separate  contract  to  the  contrary, 
the  party  making  the  all^ation  would  have 
been  boimd  to  prove  it ;  but  there  is  no  such 
question  here,  and  it  is  not  proved.    Some 
evidmoe  was  adduced  as  to  the  custom  of  the 
country,  but  no  sueh  question  is  here;  the 
only  question  is  on  the  indenture,    which^ 
is  the  foundation  of  the  contract ;  and  I  sul 
mit  it  to  you,  as  a  proposition  in  law,  thai 
when  the  terms  of  an  obligation  are  dear,  wi 
are  not  entitled  to  explain  them  by  custom. 

The  second  issue  is.  Whether  the  pursuer 
offered  to  return  to  the  saddlery  business  ? 
The  offer  is  proved  by  &£  letter  and  two  wit* 
nesses ;  and  at  the  time  of  the  offer,  there 
was  an  opportunity  of  explanation ;  but  the 
master,  instead  of  this,  told  him  he  might  go 
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about  Ms  business,  unless  he  would  cb  what 
TxHAot.     he  gave  him  to  do. 

'  If  you  are  satisfied  that  he  was  turned  off 
fiir  refusing  to  do  what  he  was  not  bound  to 
do/  and  that  he  offered  to  return,  then  you 
may  find  for  the  suependefs. 

^'  Verdict  for  the   suspenders  on    both 
*^  Issues," 

James  Gordon,  for  the  Pariuer. 
Maidment,  for  the  Defender. 

(Agents,  J.  R.  Skinner^  w.  8.  and  James  M^Cooky  w.  s.) 


ABERDEEN. 

PEESEVT, 
X.OSD  PXTHILir* 


o  •  ^^\L  oA  Feazeb.  a  Maitland. 

September  26. 

Buildings  on  a  This  case  rektes  to  the  value  of  buildings 

»  ftrm  found  to  ,    ,  -. 

have  been  erec-  erected  ou  a  larm. 

ted  b/a  tenant 

:  'ISSUES. 

*^  1st,  Whether  the  wings  of  the  farm-hous(S 
*^  of  Gateside  were  erected  at  the  expenoe  of 
*'  the  then  landlord,  Mr  Leith,  of  Freefield  ? 
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**  2d  J  Whether  the  offices  on  the  said  &nn      fbazxe 
"  were  suitable  to  the  said  ferm,  in  point  of   maitlamh. 
"  size  or  extent  ?" 

Mr  Fra^^r^  the  landloi^^  failed  to  appear. 
Lord  HtmUly  observed,  that  it  would  be  ne- 
cessary to  prove  the  notice  of  trial ;  and  that, 
as  he  wished  rath^  to  overdo  than  to  omit 
any  thing  in  so  singular  a  situation,  Mr 
Brown,  Clerk  of  Court,  was  put  on  oath,  and 
produced  a  letter  from  the  pursuer's  agent, 
stating  that  he  did  not  mean  to  appear. 

An  affidavit  was  also  produced,  that  the 
agent  had  got  notice  by  proviso. 

Four  witnesses  were  then  examined. 

LiOmD  PiTMiLLY, — ^As  the  pursuer  has 
not  api)eared,  ythe  question  is,  whether  the  de- 
fender has  proved  his  case.  There  is  no  law 
in  the  case.  Much  evidence  could  not  be  ex- 
pected,  as  the  buildings  were  erected  40  years 
ago;  but  one  witness  swore,  that  he  was  em- 
ployed at  the  building ;  and  another  swore  to 
fa!s  belief  that  the  buildings  were  erected  by 
the  tenant.  This  is  legal,  and  sufficient  evi- 
dence in  support  of  the  direct  teQtiniony  to 
a  fact  so  remote. 
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•Feazer  On  the  second  Issue,  there  are  two  accu- 

Maitlaitd.    rate  and  distinct  witnesses. 

**  Verdict  for  the  defender  on  hoth  Issues.** 

€hrd(m,  for  the  Defender. 

(Agents,  Arifmr  CainpheUy  w.  s.  and  Mm  Morfiton^  v»  a.) 


ABERDEEN. 

PRESENT, 
LORD  PIT  MILL  Y.    . 


septl«i^  28.       ■  Forbes  v.  Tayloe. 


Atenantfbund  gusPENSiON  of  a  ehanre  on  a  precept  of 

toDeoneyeaira  o  *  * 

rent  in  arrear,  eiectiou,  fouudcd  OH  the  Act  of  Sederunt 

and  that  cau-    J  '  '^ 

tion  was  not       1756. 

given. 

ISSUES. 


**  Whether,  at  the  .  time  the  chargers 
"  brought  a  summons  of  removing  against  the 
•*  suspender  in  February  1817,  the  suspender 
**  was  due  the  chargers  a  full  yearns  rent  of 
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«*  the  ferm  of  QuaquaX,  held  by  him  from 
•^  them  in  lease  ? 

"  Whether  the  &tis];>ender  offered  certain 
**  persons  as  cautioners  to  the  chargers,  or 
"  their  agent  ?  and  Whether  the  chargers,  or 
"  their  agent,  duly  intimated  to  the  suspend* 
•*  cr,  previous  to  the  date  of  the  decree  of  re- 
*•  moving,  upon  the  9th  day  of  June  181 7f 
"  that  they  would  not  accept  of  the  said  pet- 
**  sons  as  cautioners  ?    ' 

"Whether,  on  or  about  the  2d  day  of 
**  June  1817>  the  proposed  cautioners  declined 
"  to  become  cautioners  for  the  suspender,  at 
"  a  communing  at  Schivas  House,  in  presence 
**  of  the  charger,  Mr  Forbes,  and  the  sus- 
**  pender  himself?** 

« 

This  case  was  called  on  for  trial  on  Moiti* 
day.  On  Saturday  a  minute  had  been  given 
in,  consenting  that  the  Jury,  to  try  it,  should 
then  be  ballotted,  in  order  that  the  other  Ju- 
rors might  be  relieved  from  thfeir  attendance. 
On  the  day  of  trial,  the  Court  waited  for 
some  time,  before  either  counsel  or  agent  for 
the  defender  appeared.  At  last  the  agent 
was  seen  entering  the  Court;  and  being 
called  on,  stated  that  he  had  abandoned  his 
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FoBBvs  case.  In  these  circumstances,  X<ord  Pitmilly 
Tatlob.  stated,  that  the  agent  ought  to  remain  in 
Court,  and  be  examined  before  the  Jury. 

The  notice  of  trial  was  read  from  the  re- 
cord, and  the  minute  consenting  to  the  ballot 
for  the  Jury,  put  in  evidence.  The  agent 
was  then  called  and  examined.  He  stated 
that  he  had  been  agent  for  the  defender,  but 
that  he  had  given  up  the  case  three  weeks  ago ; 
that  he  had  seen  the  party  last  night,  and 
explained  to  him  that  he  would  not  defend  it. 
Two  witnesses  were  then  examined  on  the 
fiu^ts  of  the  case,  and  the  defender  called  as  a 
haver,  to  produce  his  receipts  for  rent. 

Lord  Pitmilly. — ^This  is  an  unfortu- 
nate dispute  between  a  landlord  and  te- 
nant. 

On  the  first  Issue  to  prove  the  tenant  in 
arrear,  he  is  called  to  produce  his  receipts. 
Thes^  he  states,  he  put  into  the  hands  of  a 
person  who  is  not  here ,  to  produce  them. 
The  second  question  is,  whether  he  offered 
caution.  A  witness  has  proved  that  the  bond  of 
caution  he  offered,  was  conditional;  and  that 
the  cautioner  afterwards  withdrew.  The  third 
is  a  sequel  to  the  second ;  and  the  evidence 
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In  reference  to  what  had  been  said  on  a 
former  day  by  one  of  the  oounsel,  as  to  the 
hardship  of  subjecting  a  party  to  the  great 
expence  and  trouble  of  a  trial  by  Jury,  in  a 
case  of  only  a  few  pounds  yalue. 

Lord  Pitmillt,  before  dismissing  the 
Jury,  observed : — I  have  no  doubt  that  this 
mode  of  trial  will  be  found  most  beneficial ; 
and  I  hope  caises  of  small,  as  welLas  great  im^ 
portance,  will  come  to  be  tried  in  this  manner* 
Hitherto  no  difficulty  has  arisen  from  the 
Jury,  who  are  the  essential  part  of  the  insti* 
tution.  Any  difficulties  that  have  arisen, 
have  been  from  the  counsel  and  the  Court 

Counsel,  from  their  anxiety  to  do  enough, 
have  called  witness  after  witness,  and  treated 
every  case  as  if  it  was  a  cause  cikbre ;  but 


on  it  I  consider  suffident.  If  you  are  of  the  Foucs 
same  opinion,  the  simple  way  is  to  find  for  the  tatlos. 
pursuer  on  the  three  Issues. 

•*  Verdict  for  the  pursuer.'* 

James  Qordoth  for  the  Punoer. 
(Agents,  P.  IrmnCy  and  jT.  M^Cook^  w.  8<) 


S8  CASES  TRIED  IN  Sept  S8, 

FoBBEB  when  this  mode  of  trial  is  hetter  understood, 
Taylor.  I  hope  cases  of  small,  as  well  as  great  im^ 
portance,  wiU  be  tried,  and  without  great  ex- 
pence. 

The  Jury,  the  essential  part  of  the  institu* 
tion,  has  always  done  its  duty,  by  an  honest, 
upright,  and  deliberate  consideration  of  the 
questions  brovght  before  them* 


PRESENT, 
I.ORD  PITHILLY, 


1818-       Hamilton  and  Others  v.  Haute y  and 

November  24.  ^^ 

Othehs. 


Eeduction  on    REDUCTION  of  the  conveyance  of  an  heri^ 
mental  de-      table  property,  on  the  ground  of  mental  de» 

;meiit 


23f^^.      rangement  and  idiooy. 


ISSUES. 


,  •*  1st,  Whether,  in  spring  1T99,  when  the 
**  trust^isposition  in  &votu:  of  Andrew  Ait- 
^  chison,  the  defenders'  author,  was  executed, 
^  the  late  Captain  Hamilton  was  in  a  state  of 
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'<  insanity,  and  whether  he  continued  in  that  HiiMiLTo»,&c* 
**  situation  until  the  time  of  his  death  ?  HAavKY,  &c 

**  2d,  Whether,  at  the  date  of  the  alleged 
*'  sale  of  the  lands  of  Garthumlock,  referred 
'*  to  in  the  process  between  the  said  Andrew 
Aitchison,  as  trustee  for  Captain  Hamil- 
ton, and  the' late  John  Harvey,  the  said 
John  Harvey  was  in  the  knowledge  that 
the  said  Captain  Hamilton  was  in  a  state 
^  of  insanity  ? 

*'  3d,  Whether,  before  the  said  transaction 
'^was  concluded,  or  before  the  said  John 
**  Harvey  had  made  the  alleged  expenditure 
*'  upon  the  property,  as  specified  by  the  ac« 
**  counts  in  process,  the  said  John  Harvey  was 
'*  specially  warned  of  the  objection  that  lay 
**  against  Aitchison's  title  to  sell  the  lands, 
^*  and  put  upon  his  guard  against  concluding 
**  the  sale^  or  paying  the  price,  or  commeo- 
'^  cing  or  continuing  any  operations  on  the 
**  property  ? 

*'  4th,  Whether  the  sum  of  K3125,  the 
^*  price  paid  for  the  lands  by  the  defender,  was 
^  a  fair  and  adequate  price  at  the  date  of  the 
^*  sale,  and  whether  the  said  sale  poceeded  at 
^  the  instance  of  heritable  creditors  ?" 

The  late  Mr  Hamilton  was,  for  some  time 
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HAirxLToir,&c.  befor^  his  death,  in  a  state  of  mental  derange 
Hakvet,  &JC.  ment ;  and  it  was  alleged,  and  uUimatel 
^"■"V^  found  in  a  diflfeient  action,  that,  lyhiie  in  thi 
state,  Mr  Aitchison  obtained  his  signature  t 
a  trust-deed,  empowering  him  to  sell  Gai 
thumlock.  The  heritable  credit(Hrs,  anxiou 
to  obtain  payment,  urged  Mr  Aitchiso] 
to  sell,  othjBrwise  they  would  be  under  th 
necessity  of  forcing  a  sale,  under  the  clause  ii 
their  bond.  He  accordingly  advertised  th 
lands  for  a  public  sale ;  but  the  upset  pric 
was  not  offered,  and  he  sold  the  land  privatel; 
to  Mr  Harvey.  This  action,  brought  in  1 810 
by  the  son  of  Mr  Hamilton,  and  Mr  Bower 
his  curator,  was  for  the  purpose  of  setting 
aside  that  sale,  on  the  ground'  that  Mr  Ha 
milton  was,  at  the  time  of  executing  the  trust 
deed,  in  a  state  of  **  melancholy  menta' 
^^derangement  and  idiocy."  The  defenders 
admitted  the  fact,  that  Mr  Hamilton  hac 
been  insane,  but  pleaded  that  this  could  nol 
affect  their  right,  as  Mr  Harvey  did  not  kno\\ 
it  at  the  time  of  the  sale,  and  made  the  pur- 
chase from  Aitchison,  who  acted  under  a  re- 
gular trust-deed. 
A^ncy  su8^  The  first  witness  called  for  the  pursuers  wais 
jStion^*a^  Mr  Bower,  who  was  married  to  the  aunt^ 
witnw.  ^^^  jj^^  been^ppointed  by  the  Court,  curator 

'  to  young  Hamilton. 


laiS.  THE  JXTBLt  COURT.  41 

Jeffretft  for  the  defenders.— It  is  impos-  HAxiLTov,&e. 
sible  to  receive  him*   He  is  a  party  in  the  ac-  harVeV,  &e. 
tion— he  acted  as  agent  ever  since  the  case 
began— 4uid  is  ^  relation  within  the  degrees 
(excluded  from  giving  testimony. 

CUrk,  for  the  pursqyer.*— Mr  Bower  was 
curat(»*  to  the  pursuer  at  the  time  this  action 
was  brought,  but  his  curatory  lapsed  three  or  ' 
four  years  ago,  by  the  pursuer  coming  of  age. 
Tutors  and  curators  are  good  witnesses ;  and 
being  nominally  9  party  is  no  objection, 
which  reduces  this  to  the  simple  objection  of 
agency.  Agency,  though  at  one  time  a  good 
abjection  to  a  witness,  is  no  longer  so  by  the 
law  of  Scotland — ^M'Latchie  t;.  Brand,  S!7th 
Jfovember  1771 — M.  1(J,776 ;  M« Alpine  v. 
M^ Alpine,  2d  December  1806— JIf.  ^jpp. 
Witness;  Reid  t;, Gardyne,  10th  July  1813. 
In  Richardson  v.  Newton,  30th  November 
1815,  the  Court  refiised  to  allow  the  exami- 
nation  of  one  agent;  but  there  must  have 
been  other  objections,  as  in  the  same  case  the 
examination  of  another  agent  was  allowed. 
In  Clark  v.  Thontson^  in  the  Jury  Court,  -an 
agent  was  admitted  to  prove  a  hand-writing. 

There  is  no  ground  in  reason  or  principle 
foa  rejecting  the  evidence ;  and  if  it  is  to  be 
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HAMiLTcnr,fte.  deeided  by  authority,  there  are  maHy  judg^ 
Haa VE Y,  &e.  n>ents  of  the  House  of  Lords,  where  the  ob- 
jection has  been  unifonnly  repelled,  though 
undoubtedly  the  Court  of  Session  have  been 
most  unwilUng  to  adopt  the  prindple. 

Jeffrey. '^l  do  not  dispute  that  tutors  and 
curators  have  been  received,  though  nominal- 
ly parties  in  the  action ;  but  this  case  com* 
bines  with  that  character,  the  character  of 
agent.  It  is  admitted  that  the  action  was 
brought  and  conducted  by  the  advice  of  this 
person ;  in  fact,  it  is  his  own  case ;  he  pays 
the  expence  of  conducting  it,  and  has  an  in- 
terest. His  wife  is  next  bar  to  the  es- 
tate ;  and  she  being  aunt  to  the  pUrsuer,  her 
husband  is  an  incompetent  witness.  An 
agent  can  only  be  received  where,  from  the 
nature  of  the  case,  there  is  a  penuria 
testium-^Ltrng,  16th  November  1814.  In 
the  present  instance,  the  defender  says  that 
the  fact  to  be  proved  was  imiversally  known. 

The  objection  is  much  weakened  by  stating 
it  as  merely  agency.  He  has  to  this  hour 
acted  as  domintis  litis^  and  has  been  more 
active  than  is  ptoper  even  in  a  party. 

Agency  is  said  to  be  no  longer  an  olijec- 
tion.    M^Latchie's  was  a  most  limited  case 
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of  agency ;  and  in  the  later  case  of  Sundius  v.  lUumovAt. 
Sheriff,  n.  r.*  a  witness  was  rejected,  as  he  Harvey,&c 
had  been  presdit  at  one  consultation ;  and 
the  Court  adhered,  on  a  remit  from  the  House 
of  Lords.  Reid'fl  case  shews,  that  if  he  is  more 
tlMm  nominal  pursuer,  he  cannot  be  received. 

t 

LoBP  PiTMiLLY. — ^By  the  forms  of  Court, 
the  debate  is  concluded ;  but  I  wish  to  hear 
what  is  to  be  said  as  to  the  fact  of  the  agency. 

Clerk. — It  is  no  good  objection,  that  a 
person  is  tiominal  pursuer,  heir,  tutor,  or 
agent ;  and  if  these  objections  are  not  good 
separately,  they  cannot  be  so  when  com- 
bined. In  this  case  the  witness  is  neither 
pursuer,  heir,  nor  tutor;  he  only  gave  his 
advice  as  curator.  Sundius's  was  a  strong 
case  of.  agency;  and  the  House  of  Lords 
disapproved  of  the  objection.  The  agent 
who  was  rejected  in  Newton's  case,  was  call- 
ed to  prove,  what  it  is  doubtful  if  any  man 
would  now  be  allowed  to  prove,  that  the  dei- 


*  This  case  is  mentioned  at  pp.  21  and  40  q[  the  Fonn  of 
Procedure  in  the  House  of  Lords,  published  in  1821.  It  is 
there  stated  to  have  been  decided  on  the  26th  November  1811. 
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HA»iL¥oir,&c.  fender  promised  to  pay  the  sum  in  a  bond 
Harvey,  &c.  wlilch  had  been  proved  a  forgery. 

LoedPitmilly. — Several  objections  have 
been  stated  to  this  witness.  Ist,  It  is  said  he 
was  tutor  to  the  late  Mr  Hamilton,  and  that 
he  then  brought  an  action  similar  to  the  pre- 
sent. This  might  be  a  drcumstance  affecting 
his  credit,  but  could  be  no  ground  for  reject- 
ing his  evidence.  Qd,  It  is  said  he  is  cura- 
tor to  the  son  ;  but  the  son  is  now  of  age, 
and  the  curatory  has  fallen.  Sd,  That  he 
has  been  an  active  agent 

If  the  curatory  had  subsisted,  and  he  had 
been  an  active  agent,  1  would  have  decided 
this  on  the  principle  of  Ileid*s  case,  which 
is  confirmed  by  that  of  Sundius ;  but  thi$ 
case  is  different,  as  the  curatory  has  fallen, 
and  the  objection  is  confined  to  the  agency. 

My  opinion  is,  that  agency  is  a  good  ob- 
-  jection  by  the  law  of  Scotland,  though  there 
are  special  circumstances  in  which  an  agent 
may  be  examined.  In  the  present  case,  it  is 
stated,  and  not  denied,  that  the  witness  acted 
as  agent, — that  he  is  domintis  litis, — and  ex- 
amined the  other  witnesses.  In  these  cir-« 
eumstances  I  must  sustain  the  objection* 
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One  of  the  heritable  creditors  was  called  HAxn.Toir,&e. 
as  a  witness  for  the  defenders,  to  prove  a  letter  habvet,  &c 
by  them  in  1 797,  urging  a  sale  of  the  proper-     ^^^^^^^^^ 

ty.    After  the  letter  was  read,  in  1797,  re- 

ceived on  a 

question  as  to 

Gerk^  for  the  pursuer,  objected. — ^This  ^rty  L  SoL 
letter  cannot  prove  that  the  sale  in  1801 
was  at  the  mstance  of  the  heritable  creditors. 

Lord  Fitmilly. — 1  cannot  sustain  this 
objection  at  present.  They  may  produce  a 
series  of  letters,  down  to  1801 ;  and  if  they 
do  not,  their  not  doing  so  may  be  fair  matter 
of  argument  to  the  Jury. 

A  witness  was  asked,  whether  the  house 
buUt  by  the  defender  was  a  suitable  one  ? 

Cockbum  objects. — ^This  is  not  in  the  Issue. 
In  opening  the  case,  I  merely  mentioned  it 
as  matter  of  argument. 

Jeffrey. — ^It  was  quite  right  to  state  it, 
and  we  must  be  allowed  to  prove  it.  Whe- 
ther the  improvements  were  extravagant,  is 
certainly  a  competent  question. 

Lord  Pitmilly.— It  is  of  great  import- 
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HAKii.foir,&c.  ance  in  all  cases,  and  espedally  in  one  of  such 
Hakyet,  ^.  length,  to  keep  within  the  Issue,  and  not 

G(Mifuse  the  Court  and  Jury  by  proof  of  ex- 
traneous matter ;  and  it  appears  to  me  that 
this  is  not  within  the  Issue.  From  having 
looked  into  the  proceedings  in  the  Court  of 
Session^  I  know  that  there  was  a  good  deal 
of  argument  on  this  subject,  but  the  Court 
have  not  sent  it  here.  The  question,  there* 
fore,  is  incompetent. 

Jeffrey. -^The  question  here  is  not  whe- 
ther this  was  a  fair  transaction,  but  whether 
certain  facts  are  proved  or  not  We  shall 
prove  that  the  full  value  was  paid ;  and  that 
the  fact  of  the  insanity  was  nof'kiiown  to 
those  of  the  defender's  rank,  who  lived  near. 
Aitchison  acted  for  Hamilton  while  sane, 
and  there  is  no  motive  assigned  for  his  acting 
fraudulently. 

Cockburn,  in  opening  the  case,  and  Clerk 
in  reply,  stated-*— The  insanity  was  notorious 
in  the  neighbourhood.  The  defender  was  on 
an  intimate  footing  with  Aitchison,  and  must 
have  known  it  before  making  the  purchase. 
At  all  events,  it  is  proved  that  he  was  in- 
formed of  it  before  he  began  his  improve- 
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inents«  The  price  paid  was  not  near  the  va-  HAMiLToif,&e. 
lue,  though  there  is  some  contrariety  of  evi-  HAavsV,  &c. 
dence  on  this  suhject. 

Lord  Pitmilly. — ^The  following  are  the 
£icts  out  of  which  this  question  aiises.  The 
late  Mr  Hamilton,  along  with  another  per- 
son, granted  an  heritable  bond  for  a  debt  due 
to  a  Coal  Company ;  and  for  several  years 
prior  to  the  property  being  sold,  it  had  been 
in  oontemplation  to  compel  a  sale,  under  that 
clause  in  the  bond  which  empowers  the  cre- 
ditor to  sell*  This  bond  is  followed  by  a 
&ctory  in  1796,  empowering  Aitdiison  to 
selL  Then  there  are  letters  in  1797,  from  the 
creditors,  urging  him  to  sell.  After  that, 
there  is  a  trust-deed  in  1799^  upon  which 
Aitchison  was  infeft,  in  virtue  of  which,  he, 
in  February.  1810,  sold  the  property  to  Har- 
vey. The  disposition  is  in  1801,  and  the 
creditors  are  consenters  to  the  sale. 

It  is  said  that  Hamilton  became  insane 
early  in  1799}  and  that  he  left  the  regiment, 
and  was,  in  November  1799»  brought  to  Scot- 
land, where  he  died  in  1802.  A  question 
was  raised  on  the  trust-deed — ^an  action  was 
brot^ht  against  Aitchison,  and  the  trust- 
deed  has  been  set  aside;   but  the  question. 
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Hamilton^,  with  Harvey  ^iU  remains.    Another  ques- 
Ha&vet,  Sec.  tion  is»  on  what  priiqiciple  are  the  parties  to 

adjust  the  sum  laid  out  in  melioration?  These 
are  difficult  points  of  law ;  hut  they  are  not 
here.  AU  we  are  concerned  with  are  the 
facts ;  and  we  must  suppose  lliem  important 
to  the  after  dedsion  of  the  questions  of  law  in 
the  Court  of  Session. 

You  may  dismiss  from  your  minds  all  th& 
other  points,  and  attend  solely  to  the  Issues. 

1^/. — On  this  Issue  there  is  an  admission 
hy  the  party,  of  the  &ct,  which  is  the  hest  evi- 
dence; and  the  simplest  way  to  dispose  of 
this  Issue  is  to  find  for  the  pursuer. 

Sk/.— This  is  the  most  important  Issue ;  and 
you  must  keep  the  whole  evidence  in  view, 
and  hend  your  minds  to  the  facts  which  took 
place  in  the  months  of  June  and  July  1800. 

The  pursuer  has  undertaken,  and  is  bound 
to  prove  this  Issue :  the  defender  is  not  bound 
to  prove  any  thing.  It  is  admitted  that 
there  is  no  direct  evidence,  and  that  you*  are 
to  draw  your  conclusion  from  circumstances. 
You  are  not,  however,  to  take  these  separ 
rately,  but  must  consider  die  whole;  and  if 
you  are  satisfied,  on  a  view  of  the  whole,  you 
will  find  accordingly.  You  will  consider  the 
evidence  as  to  the  notoriety  of  the  insanity. 
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You  will  ahto  obierTe»  ilHit  he;  was  iii  constant  HAnttTdn^Ac^ 
eammunication  with  Aitdusoii,  who  iqusI;  Hxii^,ae.' 
have  known  the  &et.  On  the  other  hand^ 
the  witBessMfsr  the  defesiddcs^  thoti^kei^- 
toEs,  and  connected  with  this  fisde,  did  not 
know  of  the  intainity^  There  were-  also 
two  persom  who  had  heen  In  the  serriqe  of 
Hamilton  at  the  time,  who  did  not  ktiow  it* 
The  direct  communication  of  tHe  insanity 
made  to  him  hy  Mr  Bums,  is  said,  on  the 
one  side  only,  to  apply  to  thethiidTssUes 
but  in  my  o^nnion  it  als6  applies  h^n^; 
There  can  be  no  donbt  that  this*  Qonvorsaitioiff 
took  place ;  and  tihe  o»}y  dou|t>t  is,  wh^thdv 
it  took  place  before  the  sale.  You  mustinidcd 
up  your  minds  on  the  subject,  taking  into 
view  the  efvideneeof  the  other  witnesses.*'  I 
do  not  think  tliere  is  sufficient  'evidence  that 
it  took  place  before  July  1800;  though -Mr 
Bums  states  it  to  have-been  in  1799  or  1800. 
Sd. — This  requires  attention  to  dates.  The 
improvements  did  not  begin  till  1804  ;  and 
though  I  did  not  think  Mr  Burns'  conversa- 
tion took  place  before  the  sale,  still  I  think 
it  did  take  place  before  1801.  It  is  said  he 
is  a  single  witness }  but  it  is  not  necessary  to 
have  two  witnesses  to  each  fact.  His  evi* 
dence  is  quite  sufficient  in  law. 

D 
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■ 

HAicii.TiMi,aEc     The  judicial  piooeedings  in  the  other  ac- 
juam^ke.  Haa,  though  diteeted  against  Aitduson,  are 

also  circumstances  to  be  considered. 

4<A.-~Here  ihere  are  two  points:  Ist, 
Was  die  price  adequate  ?  The  evidence  for 
the  pursuers  would  raise  the  value  &r  above 
the  price  paid ;  but  on  the  other  nde  there 
is.  what  I  consid^  a  preponderating  wdght  of 
evidence;  but  my  opinion  is  not  to  be  regard- 
ed, unless  in  so  &r  as  it  agrees  with  yours. 
9d,  The  creditors  urged  Mr  Aitchison  to 
sell,  and  would  have  sold  it,  but  thought  the 
method  adopted  less  expensive.  If  you  think 
ihe  price  adequate^  you  will  find  for  the  do- 

Verdict  ^  fi>r  tihe  pursuers  on  the  1st,  2d, 
M  and  Sd  Issues  ;**  and  ^^  fi»r  the  defenders  on 
''  the  4th  Issue." 

CMc,  Jardine,  and  Cockburn,  for  the  Puxsaen. 
JdP^f  ^*  ^*  Jfore^  and  Orahame,  for  the  Defonden. 
(Agents,  Thomas  Johntl^nc  and  WiOkam  SBi.) 
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Christian  v.  Loan  Kekijedy.  November  27. 

This  case  was  tried  on  the  ^th  day  of  July  fUsed;  da. 
1818,  and  the  report  wiH  he  found  at  p.  419  of  S^JI^."*^  **' 
the  first  volume.  The  Court  of  Sesnon  granted 
a  rule  to  shew  cause  why  there  should  not  he 
a  new  trial  in  this  case. 

Jeffrey  shewed  for  cause,  that  granting  n 
new  trial  is  one  of  the  most  delicate  duties 
the  Court  have  to  peifonn,  and  is  a  reiQedy 
ibr  an  errcoieous  verdict,  of  recent  intioduetioii.  Trial,  213. 
The  defender  has  not  made  out  his  case«  Da* 
mages  cannot  he  said  to  he  exeesnve,  when 
they  are  only  a  little  more  than  double  the 
sum  the  party  expected  to  pay.  ;  It  was  said 
the  expresdons  were  used  in  the  heat  of 
blood,  and  were  warranted.  That  is  disproved 
by  the  report  of  the  evidence 

Clerk.-^!  am  sorry  to  find  the  Court  doubt* 
fill  about  granting  a  new  trial,  when  the  da- 
mages are  so  excesrive.  The  dictionary  shews, 
that  up  to  1800  the  hi^iest  damages  given 
in  a  ease  of  this  description,  were  L.4<^  (see 
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CBSI8T1AK     M.  18,92S).     Since  then  L.50  were  given ; 
LD.KxKirsDT.  Hutchison  V.  Ndsmidi,  ISth  May  1808.    M. 

App.  Delin.  No.  4.  And  in  an  aggravated 
case,  wh^re  the.  defender  was  s^  mm  of  for- 
tune, L.300  were  given;  Caddel — n.  r,*' 
'  Even  in  the  Jorj  Cimxt  the  sums  have  beett' 
(tnly  Laoo,  luS,  L.9eo,  and  1^.80,  for  a  most 
mpudent  libel. 
< 

LoBD  Robertson. — As  i;his  is  not  a  case 
of  difficulty,  1  shall  state  my  opinion  in  one 
w(»rd — ^that  there  is  no  ground  for  a  new  ti:ial. 
But  in  the  infancy  of  this  in8titut|p%  it  is 
perhaps  .right  to  say  a  &w  w(il:ds  OQ  tho 
:  principles ,  <>n  .wbieh  new  trials .  <mght>  i^  be 
gi&iited.        :  '  ;' 

Grapiti&g  a  new  ttial  is  in  the  discretion  (^ 
the  Court ;  but  it  is  not  to  he  rashly  or  hasti^ 
ly  exerpis!^.  Were  we  tagxaQtuewtjcial^op 
the.grdun^;  that  the  sui?i  is  J^^  than  nfe 
K9Fpi4d  hftye  ffvm,  this  wpul4  ip  f^f  he  ta,kjupg 
out  of  the  hands  of  the  Jufy  ^  the  assessppent 
of  damages.  It  is  only  in  cases  where  the  da« 
juifges  ^e  out  of  all  bounds  ^ocessiv^.  that 


•  See  3d  July  1790^  lA,  12,610;*  aiid  l$th  January  17*^ 
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the  Cotirt  ^idlli  intetftre»    This  w  aa  -urttott    OmusfUK* 
for  Msdy  iiid  kjjiirioiQsIy  t^ersiiig  the  'cluu^Li>iK:i^irsbv.i 
racter  of  the  pufsuier ;  and  it  is  the  picaliaC' 
proVmoe  of  the  Jury,  iiy: tile  law  aftd  eonati*! 
tutioii  «f  the  country,  to  aftsess'  the  datn^iges;^ 
and  I  i^oQld  be  sorry  to  dfetorb  it.    I  hivm^ 
heard  nothing  here  to  aaitiiQr  me  .that  the  iA^ 
mages  are  excessive.    On  two  occiMiofla  the  * 
defender  might  have  retracted ;  and  the  evi- 
dence shews  the  pursuer's  ohara($ter  waa  &ir 
at  the  time.     In  these  circumstances,  no  new 
trial  ought  to  be  granted. 

Lord  Glenlee.— I  am  against'  a  new 
trial,  but  must  confess,  that,  though  a  verdict 
is  not  to  be  rashly  taudbied,  yet,  if  excessive 
damages  are  given,  it  mu^t  be  taken  into  se- 
rious consideration.  A  verdict  is  not  to  be 
touched  for  %&3if. pounds;  f^o^d  fn^his  case  I 
do  not  think  the  Jury  have  given  more  than  I 

wial(i;h<tV0.d^w.        i        .  ,.j  i.  ;      y  :\ 

In  C»dd^Va  mei,  the  n^we  qf  tl^e,  ii^wy^ 
was  vejy  different. .  H^e  ;it  is  maumg  9  JfiVb 
of  dishonesty  in  his  profession ;  it  is  fidsdy 
and  k|)«ri(imB)y  {MMwii^  fim  o£  hsyingtetafit- 
ed— there  is  the  stuig*  |{e  »%¥  w:^  »,« 
aeoundr^  .i«ith  seme,  and  m^  ep  wijl^  oj^kbqi  ^ 
but  if  it  waa  believ^  that  he  oheiM;eci  Lord 


•MC    «■ 


^ 
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CnuMiAir    KemMdy,  who  would  employ  hkii  ?    Tfak  it 
i4^mmnwmr.  a  verbal  injury ;  not  mere  scandal  or  definna» 

tion ;  and  every  case  dapends  on  ito  own  cir* 
cumstances.  If  Lord  Kenn^y  was  unaUe 
to  pay  this  sum,  the  case  might  be  diferent> 
as  I  ani  not  prepared  to  say  it  would  not  be 
excessive  if  pei:petnal  imprisopment  were  the 
oonsequenoe^ 

The  other  Judges  expresged  their  eon- 
ourrenoe  in  this  opinioQ»  and  the  new  ttis^l 
was  refused. 


PRESENT, 
X.01U>  OnjLIBSf 


isia  Graham  v.  Graham. 

Viiaeofa  An  action  to  oompd  payment  of  half  the 
^""it^f  value  of  certain  property,  said  to  be  contah^ 
l^sdf^'      ed  in  an  agreement  betwixt  the  parties* 

Drfence.— -By  the  agreementy  the  de 
Ibnder  was  tihe  sole  judge  of  the  value,  and 
whether  any  value  was  to  be  givai*    The 
pursuer  admitted*  that  he  had  tlo  legal  chum* 


Mia 
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Bolitiad  mtarest  is  not  kgaUy  a  sulgwfe  of     Ouiuii 
valuatioiL  o»Aiuib 

^ 

ISSUES. 

^  What  was  the  value  of  the  nuuunaii* 
'*  hoose  and  offices  upcm  die  estate  of  Kin- 
'*  loss,  at  the  time  the  defender  sueeeeded  to 
*'  said  estate^  under  the  tFansaetum  with  the 
''pursner? 

**  What  was  ihe  surplus  value  of  the  poliqr 
'*  or  pleasure  ground  about  the  said  mandon* 
**  house  at  the  time  aforesaid,  over  and  above 
**  the  value  aeooqnted  for  under  the  refisrenee 
^  to  Mr  Adam^  and  eonsequent  settlement  ? 

*'  What  was  the  value  of  the  superiorities 
^  and  political  interest  upon  the  said  estate 
'*  and  those  lying  in  the  county  of  Fife»  to 
**  which  the  said  defender  succeededt  in  virtue 
^^  of  said  transaction^  at  the  time  the  defender 
^  BO  aequired  rig^  to  them  ?* 

The  late  Mr  Graham  of  Emross  eonvqr* 
ed  his  estate  to  trustees,  lor  behoof  of  his  son 
the  pursuer,  under  certain  conditions. 

The  pursuer,  entered  into  a  transaction  with 
tiie  trastees,  by  which  tiiey.  agreed  that  he 
should  have  tiie  value  of  half  of  the  estatQ»  as 
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tlmt  should  he  aseerttined  by  Mi  Adum  <^ 
Blairadam.  The  trustees  having  objeeted  to- 
auy  value  being  put  on  the  house,  ahd  the 
political  interest  in  the  county,  the  pursuer 
agreed  to  accept  of  such  value'  as  his  unde^ 
the  defender,  might  put  upon  them.  Mr 
Sdktig^  aceountant^  wa$  employed  to  make 
the  ^ditkioav  after  having  satis&d  himself 
of>  the  mltte:  of  the  ^estate ;  and  his  valna^ 
tion  was  approved  of  by  Mr  Adanu  In  the* 
vaiiiat)i(»r  two-viev^  iMsre  taken  of  the  value 
of  theavtine  in  fitmA  of  the  house :  it  was 
valued  at  Ii«73  per  annum  fer  tillage,  «nd 
L;49  for  pauiture ;  and  Mr  Adamadi^tedthe 
latter  sum  as  the  Tallies 

'  JiBfiriy^  for  the  defender**-^TIie  trustees  xe- 
fiified  to  value  tibe  house,  &c«  as  tbey  thougbt* 
it  dksproportioned  to  the  estate.  The  value  put 
CDiiH  jby  *  the  witnesses  we  think  extravagant^ 
and  shall  prove  it  of  liD  v&hie  in  re^enee  to 
the  estate.  In  consequence  of  the  decision  of 
tb&i2anrt$' the  July  sut^t  value  the  political 
infiuehib^>  thoiigii  that  was  msvdr  bdfiare  doiH 
sidered  a 


v.k  rm  i 


."f  ,  »  •• 
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jidm^.-^Jim  vBhiB  in  this  ta^nigmimt 


md.  THE  JUEY  COUBf.  57 

the  Te&l  value  0f  the  kouse  and  votes,  as  this      GmAUAH 
wds  to  be  a  fSnr  division  of  the  estate.  graram. 

It  is  ridionlous  to  say  the  vote^  are  worth 
noUung.  It  is  by  keeping  them  out  of  the 
market  diat  the  defiento  h£»  twice  put  hini<# 
sdf  into  {)adiament« 

Lord  GiLiiiE&^^Mueh  has  been  stated 
that  is  most  material ;  but  thei^  has  also  been 
a  great  deal  stated  by  way  of  explanation, 
whieh  we  must  throw  entirely  out  of  our 
view,  so  far  as  that  is  possible. 

We  must  confine  our  attention  to  the 
terms  df  the  Issues,  as  it  is  by  them  we  are 
limited ;  and  we  must  put  a  fair  value  on  the 
house,  &C.  as  between  man  and  man. 

\A  Issue^ — ^It  is  vain  to  say  that  the 
beuse  is  wcvth  nothing.  It  is  proved,  that,  as 
a  ipiarry,  it  would  sell  for  L.800  or  L.90O; 
and  if  the  proprietor  keeps  it  up,  he  inuat 
4tenmier  it  as  worth  more.  We  are  to  <son- 
aid^  the  value  of  the  house,  or  its  worth  ili 
the  naricet,  iti  reference  to  the  •  estate  on 
wfaiehit  is  situate.  That  the  house  h  too 
lurg^  mu^  ammL  to  by  almost  ev^  witness* ; 
bttt  mov^  of  them  said  the  offices  were  too 

Mtarge* 
The  4p]0rtio0  is  the  value  of  thr  iitaae 


\ 
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when  it  stands ;  and  ta  this  point  Mr  Bioim 
is  almost  the  only  jmoper  witness.  Tfaeaehi- 
teets  do  not  differ  much  6om  him ;  but  they 
are  not  the  proper  persons  to  pvt  an  opinion 
a»  to  its  value,  in  reference  to  the  estate.  In 
opposition  to  theur  evidence  mi^t  be  placed 
the  opinions  of  those  gentlemen  who  consi*^ 
dered  the  house  a  disadvantage. 

It  appears  to  me»  that  your  good  sense  wiS 
probably  put  a  value  o£  L.1000  or  L.iaOO 
upon  the  offices;  and  something  between 
L.900  and  L.4500  upon  the  house. 

2d  Issue. — If  you  consider  the  house  as  a 
residence^  the  value  of  the  avaiue  must  re- 
main as  it  is :  if  you  consider  the  house  as  a 
quarry,  thai  the  high^  value  must  be  put 
on  the  avenue.  But  I  consider  Mr  Sdkrig's 
report  to  fix  the  value  at  the  time,  lor  either 
.  alternative,  as  he  employed  professional  per- 
sons. 

9d  Issu6.'^On  this  we  must  banish  aU 
that  was  said  of  the  discussion  in  the  other 
Court.  We  are  merdy  to  return  the  value  of 
the  superiorities,  deducting  the  feu-duties  and 
the  casualties*  This  value  is  what  they  would 
have  sold  for  at  the  date  of  the  agreement, 
if  that  can  be  ascertained.  There  is  no  di- 
ieot'|iroof  of  the  value  at  that  date ;  but  you 
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ime  pioef  tbatxecenily  the  L.!  Sdalt'sdd  for     Qmmjm 
80b.  sterfiBg^  and  tbat  in  1810  it  sold  lor     gb^Lx. 
158.    It  has  not»  however,  h«en  proved  that 
the  Tidne  rose  from  1802  to  1610,  and  pro- 
hably  the  rise  was  not  great 

Some  of  the  witnesses  oonridered,  that  if 
the  whole  superiorities  were  offered  for  sale  at 
ono^  the  market  might  he  ghitted:  hat  they 
merdy  fbrmed  their  opinions  on  general  rea- 
soning, and  an  answer  was  mad^  worthy  <^ 
consideration,  that  the  whole  might  be  an 
olject  to  any  person  who  wished  the  com^ 
mand  of  the  county. 

We  are  not  to  overset  the  award  of  the 
arbiter,  but  to  put  a  value  on  what  was  ex- 
cepted fiom  the  submissipp.  This  is  an 
intricate  case^  but  I  have  no  doubt  you  will 
make  a  proper  return  upon  it. 

As  the  party  sterns  to  widi  it^  you  may 
return  that  you  took  such  a  sum  of  valuation 
at  so  mfokj  sluUings  sterling  for  the  pound 
Soots ;  and  should  the  Court  of  Session  think 
there  were  other  votes  which  ought  to  havo 
been  included^  they  can  eftsilydo  so* 

Verdict*^''  The  Jury  found  L.0OOO  as 
^.ih^  v«lue  of  the  hopse  and  offices^  and 
^  L.7845.  8s.  as  the  value  of  the  superim-p 
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geabam      ^'  ties ;  sad  thut  .110  suirj^ufi  vala^  had  been 
Gmi^Av.     *^  put  on  the  policy  and  plearare  pounds.'' 


Chrk,  Cunwgham,  and  RoberisQu,  fiv  the  Pttimer. 
Jeffrey  and  Cockbum  for  the  Defender. 

(Agents,  Jamet  Robertson  ^  Son^  w.  s.  and  «7o^»  Campbell^  w.  s.) 


Expences  re-       On  Slst  Deceoiher  1819»  a  motion  fi)r 
peal  bei^  en-  the  expcBces  was  dism^ssed^  on  the  ground 

that  an  appeal  had  heen  presented  to  the 
House  of  Lords,  against  the  decision  of  the 
Court  of  Session. 


PRE8EHT, 
LORD  TIT  MILL  Y. 


1818.  TeKNEKT  &  Co.  V.  HOBOE. 

December  16.       .  . 

A  Jury   dis-  Ii*  this  case,  after  the  Jury  were  sworn,  but 

missed  of  con.  ,    ^  _  ,  /•       i 

sent,   without  before  the  case  was  opened  for  the  pursuer, 
r^^  "      the  parties  agt^d  to  a  compromise. 


Mr  Jeffirey  proposed,  that  the  Jury  should 
of  6onsetit  find  a  verdict  in  terms  of  the 
compromise.  This  was  objected  to  on  the 
other  side. 
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Counsel  tboi  gsTe  in  a  xaiaute^  consenting  tekksvt«&c. 
thst  the  Jury  should  be  dismissed ;  mid  upon      hodox. 
this  consent,  Lofed  FitiuiUy  giAiited  an  order 
aooocfingly. 

•  '     •  -      ■ 

(Agents,  WiUiam  Ellis,  and  John  Young,  Jun.) 


PRESENT, 
LORDS  CHlEr  C0MMI88IOKER  AND  PIT9IILLl% 


SNADON  v.  STEWAKT.  1819. 

' ,        ♦  January  1 1. 

Damages  claimed  ior  arrestment  of  a  vessel^  Damages 

«*«!-.  daim^  but 

and  for  calumny.  not  found,  foi- 

,    arrestment   of 
a  vessel,    and 

Defence.— The  vessel  mtbs  not  arrested  ^efi^nation. 
as  belonging  to  the  pursuer.   The  calumnious 
expressions  were  not  used. 

ISSUES. 

*^  1st,  Whether,  on  Wednesday  the  11th 
'^  day  of  Mardb  18l8,  or  about  that  tiln^ 
^  the  drfender  John  Stewart  arrested  or 
^  Caused  to  be  arrested  a  vessel,  then  >  ly* 
'^  ing  in  the  harbour  of  Leitfa,  called  the 
**  Janet  of  Kennet,  with  her  float-boat,  ftir- 
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^  niture  and  appavetting,  the  property  d  the 
^  pursmer,  in  virtue  of  a  ftecept  of  axrest- 
^  ment  from  the  Court  of  Admiralty,  at  Ae 
**  instance  of  the  said  defender,  against  James 
*^  Snadon,coa]ma0ter,Kennet  colliery,  where- 
**  by  the  said  vessel  was  detained  for  some 
^  time  in  the  port  of  Leith,  to  the  loss  and 
**  damage  of  the  said  pursuer  ? 

'^  2d,  Whether,  when  the  pursuer  call* 
*'  ed  upon  the  defender,  in  order  to  shew 
*^  him  that  he,  the  pursuer,  and  not  James 
^  Snadot!,  4ras  the  owner  of  the  said  vessel, 
**  for  the  purpose  of  getting  the  defender  to 
^^  loose  the  arrestment.  Whether  the  said 
^  defender  did  insult  or  abuse  the  pursueTji- 
^^  and  did  say  that  he  the  pursuer  was  a  swind- 
'*  let  or  dieat  upon  the  public,  os  did  on  said 
«<  occafflon  use  expressions  of  that  import,  or 
"  to  that  effect? 

^^  Damages  and  solatium  claimed  in  sum- 
mons, L^OO." 

About  the  11th  March,  the  defender  ar- 
rested the  vessel  as  belonging  to  James 
Snadon,  his  debtor ;  and  an  executka  of  ar- 
restment Was  put  on  the  mast  about  one 
o'clock,  which  remained  there  for  an  howv 
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At  thifi  time  the  cargo  of  coals  was  not  ftUy 
dischaiged ;  and  it  was  stated,  that  the  ves- 
sel, aftar  her  csrgo  ii?as  disehargad,  xequired 
to  take  in  baUast,  so  that  it  was  impossifale 
for  her  to  sail  that  evening.  On  the  other 
side,  it   was  stated  that  die   might   have 

In  the  evemng^  the  puxsuar  and  his  bro- 
ther went  to  the  kw  agent  of  the  defender, 
and  shewed  him  thd  register  of  the  vessel ; 
upon  which  he  said,  that  if  the  vessel  be- 
longed to  MiHf  the  pursuer,,  she  might 
ftal  when  they  j^eased.  On  seeing  the  in- 
dorsation of  the  n^;istry,  the  defender  said 
to  the  agent,  in  a  whisper,  that  may  be 
a  way  of  cheating  the  pubKe,  but  he  (the 
agent)  did  not  bdieve  the  pursuer  could  hear 
it^  This  was  the  only  proof  offered  of  the 
calumny.  . 


The  collector  of  the  customs  at  AUoa  was  Faroieevi. 
the  first  witness  called,  and  was  asked  whe-  con^its  of  I 
ther  there  was  an  entry,  of  the  registry  of  the  ^Z^^u^I 
vessel  in  the  books.  ^^^^ 

Ji0rey,  for  the  defender,  objected.— The  a.  &  lo.  Feb. 
register  is  the  only  proof  of  ownership.    It  a.&*9?Ju1j 
ought  to  have  been  produced  eij^t  days  befiwe  ^^Ti  ^^ 
the  trial.    Even  if  it  had  not  been  in  the 
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skawm      possession  of  die  other  party,  he  was  bound 
Stswabt*^    to  take  a  diligence  to  leeo^r  it. 
.  ^"^"V*^         Clefis^  for  the  pniKUcr,— The  rule  is  a  gotod 

one,  but  does  not  apply.  The  TegistiDr  must  go 
with  the  vessel,  and  the  master  is  heve  (o 
produce  it,  if  necessary.  Not  being  in  our 
possession,  we  are  entitled  to  parole  evidence. 
It  is  sufficient  if  we  prove  rqmted  ownership. 

IX)BD  ChIK7  COMMISSIONEK.--^It  is  pl!e- 

mature  to  discuss  whether  the  register  is  th^ 
only  proof  of  ownership.  The  question  at 
present  is,  whether  we  are  to  allow  parole  evi- 
dence of  the  contents  of  a  written  document. 
This  I  hold  to  be  incompetent. 

Incompetent  •  The  wituess  WAS  then  asked,  whether  be 

wpyofthe^e-  ^^  taken  from  the  books  of  the  custom- 

^"Scenfrom  ^^use,  a  copy  of  the  registry;  to  which  an 

booteT"**^"^^  objection  was  taken,  and  sustained. 

A  wi^tten.  40-       The  master  of  the  vessel  was  then  called, 
be  produced      and  Stated,  that  it  was  his  duty  to  ke^  the 

laertificate  or  registry. 

Clerk. — ^We  intend  now  to  call  on  thfe 
witness  to  produce  the  registry.  It  was  im- 
possible to  produce  it  before  the  trial,  as  the 
master  must  have  it,  to  prevent  seizure  of  the 
vessel; 


v^ 
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Jeffi^ey.-^The  re^ster  is  tbe  only  evidence  teAsoir 

of  ownership.     There  was  no  impossibility  of  stkwaht. 

producing  it ;  and  as  the  pursuer  has  filled  '^  t*^ 

V  1  f .     /.  Bell,  Bank. 

to  do  SO5  he  cannot  prove  this  fact.  Law,  p.  75. 


(164). 


Lord  Chief  CoMiftssxONE&. — ^It  is  pain- 
ful to  dedde  on  questions  of  this  sort,  where  a 
technical  form  stands  in  Uie  way  of  material 
justice,  or  at  least  delays  it.  In  a  former 
case,  Clark  v.  Thomson  (see  Vol.  I.  p.  I6I), 
we  decided  that  the  rule  must  he  adhered 
to,  notwithstanding  the  inconvenience  to  the 
party. 

We  do  not  decide  whether  the  registry  is 
the  only  evidence  of  ownership ;  or  whether, 
in  a  case  of  this  sort^  it  is  sufficient  that  he 
was  reputed  owner.  In  many  cases  the  re- 
gister is  the  only  admismhle  evidence ;  but  in 
tins  case  it  is  doubtful  if  it  is  necessary  to  be 
so  strict. 

The  only  question  at  present  is,  whether 
it  is  competent  for  this  witness  to  produce 
the  register,  or  whether  it  ought  to  have 
been  produced  before  the  trial.  The  first 
branch  of  the  Act  of  Sederunt  1816  is  im- 
perative. There  is  not  the  discretion  allowed 
which  is  given  in  the  secoiid  branch,  as  to 
witnesses*    The  Act  of  Sederunt  181'7  does 
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skadqh      not  seem  to  make  any  alteration.    We  are 
Stswart.  «  therefore  obliged  to  say  that  this  document 
cannot  be  produced*    We  must  look  to  the 
words  of  the  law^  and  cannot  listen  to  the 
plea  of  the  difficulty  of  producing  it  before. 

If  this  Court  had  an  origmal  jurisdiction, 
the  party  here  might  suffer  a  nonsuity  and 
would  only  be  subjected  to  the  tiontde  and 
expence  of  this  trial ;  but  at  present  a  mcHre 
circuitous  mode  must  be  followed,  and  an  ap- 
plication made  to  the  other  Court  for  a  new 
trial 

We  can  only  decide  that  the  Act  of  Sede- 
runt applies.  If  it  is  inaccurate,  it  may  be  al- 
tered to  suit  future  cases. 

LfOBD  PiTMiLLY.-^I  am  of  the  same  opi* 
nion.  It  is  of  consequence  that  writings 
should  be  produced,  to  prevent  surprise. 
There  is  a  mode  in  which  this  olgect  might 
have  been  obtained :  if  the  original  could  not 
be  produced,  a  comxmssion  might  have  been 
token,  the  master  called  as  a  haver,  and  a 
certified  copy  of  the  register  taken ;  and  if 
ihe  defender  had  refused  to  admit  such  certi* 
fied  copy,  in  these  circumstances  the  Court 
mi^t  possibly  have  interfered. 

However  bard  on  the  pariy^  it  is  of  much 
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more  importance  that  the  rale  should  be      Sitahoh 
strictly  adhered  to.  svcwarv. 

Clerk. — ^Before  the  witness  is  called  back, 
I  may  state,  that  I  mean  next  to  bSl  who  was 
owner  in  March  last.  When  a  person  comes 
daiming  a  vessel  as  his,  the  registry  may  be 
the  only  proof  of  who  is  owner  at  present ; 
but  parole  is  the  only  evidence  of  who  was 
owner  at  a  former  period. 

Jeffrey. — I  am  uncertain  whether  I  ouf^t 
to  answer  this  question,  put  by  anticipation* 

Lord  Chief  Commissioner* — ^Mr  Clerk 
states,  that  he  means  to  prove  the  ownership 
of  the  vessel  by  parole  evidence/  It  is  just 
as  well  to  answer  it  now. 

Jeffrey. ^^li  is  a  mistake  to  say  that  it  is  in  &n  action  of 
only  the  present  ovmership  that  requires  to  mtingaTn^ 
be  proved  by  the  register.    All  the  cases  in  ^S^Uomet. 
Bell  and  Abbot  are  cases  of  a  prior  period*     ^  »wffl««o^ 
Indeed,  it  is  impossible  that  it  could  mean 
the  ownership  at  the  moment  of  the  trial 

The  pursuer  has  tendered  fbe  rqgist^ 
shewing  that  he  knows  it  to  be  the  proper 
evidence.  It  lasts  as  long  as  the  vessel,  and 
toansfers  are  indorsed  upon  it.  In  questions 
with  a  third  party,  proof  of  reputed  ownersUp 
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SvADOK      has  been  allowed ;  but  there  is  no  instance 
Stew'abt.     where  it  was  allowed  in  a  penal  action,  like  the 
pf esent,  between  the  original  parties. 


LoBD  Chief  Commissioner. — This  is 
not  a  questiQn  of  the  law  of  Scotland,  but  of 
general  law ;  and  therefore  the  authorities  in 
the  law  of  England  may  be  referred  to.  I 
remember  the  origin  of  the  law  of  registering. 
The  first  Act  on  the  subject  was  brought  in  by 
Lord  Liverpool,  when  Lord  Hawksbury;  and 
the  intention  of  the  law  was,  to  keep  the 
transfer  of  the  vessel  clear ;  not  to  tie  up  the 
hands  of  parties,  in  cases  like  the  present, 
where  prima  facie  proof  is  sufficient. 

A  case  similar  to  the  present  is  that  of  an 
injury  done  by  an  officer  of  the  revenue.  In 
that  case,  it  is  not  necessary  to  prove,  by 
production  of  his  commission,  that  he  is  an 
officer.  It  has  been  held  sufficient,  if  the 
party  proves  that  he  acted  as  such. 

We    have  hitherto    only   decided,    that 

if  the  registry  was  to  be  founded  on,  it  ou^t 

to  have  been  produced,  in  tams  of  the  Act  of 

Sederunt ;  but  we  had  this  objection  also  in 

Abbot,  Law  of  Contemplation.    Abbot  states,  that  presump- 
Shipping,p.82.  ^^^  ^^.^^^  ^j  p^^p^y  .^  sufficient ;  a^d  we 

think  this  authority  goes  the  full  length  of 
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shewing  the  competency,,  in  a  case  like  the 
present,  of  proving  reputed  ownership, 

Jeffrey  requested  his  Liordship  to  note  this 
decision. 

LoED  Chief  Commissionee.-^!  shall 
do  so ;  and  if  it  is  made  the  subject  of  discus- 
sion elsewhere,  the  grounds  on  which  it  is 
founded  ought  also  to  be  made  the  suliject  of 
statement. 

An  objection  was  taken  to   a  question,  in  proving  an 

arrestment  of  a 

whether  the  vessel  was  arrested,  and  whether  vessel,  theexe- 
it  was  at  the  instance  of  Stewart.  ment  ought  to 

-r  /^  /-x  T*  •        be  produced  be- 

LiORi)  Chief  Commissioner. — I  conceive  fore  adducing 
the  regular  method  is,  to  put  in  the  papers,  ^*^    ^^  ^^ 
and  then  to  prove,  by  the  witness,  the  facts 
which  took  place — ^who  came  on  board  the  ves*- 
sd-^what  was  done,  &c. 

The  witness  having  stated  that  the  pur-  in  re-examin- 
suer  was  owner  of  the  vessel,  was  asked,  on  is  incompetent 
his  cross-examination,  on  what  grounds  he  ane^SSStfon 
founded  his  opinion  ?  ^"  '^"^ 

In  re-examining  the  witness,  Mr  Clerk 
wished  to  ask  whether  he  had  seen  the  re* 
^ter  ? 

LoEp  Chief  Commissionee. — I  do  not 
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V. 

Stkwast. 


think  it  competent,  in  re-examining»  to  coiht 
mence  an  examination  in  chief. 

On  a  similar  question  being  put  to  the 
next  witness,  his  Lordship  stated,  that  if  the 
lintness  spoke  from  recollection  of  having 
seen  the  written  document,  the  evidence  Vas 
inadmissible. 


Incompetent 
to  state  to  a 
witness  a  par- 
ticular expres- 
sion,  and  ask 
whether  it  was 
used. 


1 


Mr  Clerk  asked  a  witness,  whether  he 
met  the  defender,  and  whether  they  talk- 
ed of  the  arrest  ?  The  witness  not  recol- 
lecting the  conversation,  Mr  Clerk  then  ask- 
ed him,  whether  the  defender  made  use  of 
a  particular  expression,  and  maintained  that 
he  was  entitled  to  do  so,  after  putting  the 
general  question. 

Lord  Chief  Commissioner. — This  is  a 
leading  question.  My  objection  to  it,  is  not 
the  incompetency  of  putting  a  particular 
question,  but  of  putting  into  the  question, 
the  answer  you  wish  the  witness  to  gjye. 

An  objection  was  taken  to  proof  of  a  con- 
versation in  the  office  of  the  agent  for  the 
defender. 

Lord  Chief  Commissioner.— It  must 
be  proved  that  the  defender  was  present,  or 


N 


mo.  THE  JURY  COURT.  71 

it  must  be  inductive  to  some  admission  on      sitadok 
his  part.  snl'jAt. 

Gerkj  in  opening  the  case,  admitted  that 
he  could  not  prove  direct  damage,  but  main- 
tained, that  the  pursuer  was  aitided  to  some 
damages,  on  account  of  the  injury  done  to 
his  credit  by  the  arrest,  and  to  his  fedinga 
by  the  defamation. 

Jeffrey  trusted  that,  as  Juries  were 
ready  to  give  proper  and  exemplary  diamages 
inr  cases  of  real  injury,  s6  they  would  give 
none  in  such  cases  as  the  present,  where  no 
injury  was  done,  and  where  the  arrestment 
proceeded  from  pure,  and  not  culpable  mis- 
take. 

The  defender  only  stated,  that  the  transfer 
of  the  vessel  might  be  a  way  of  cheating  the 
public;  and  this  hmng  said  to  his  agent 
privately,  is  not  actionable. 

Loud  Chief  CoMMis8iONER.«»Thi8  is 
a  very  short  case;  and  the  fir^t p<mit  piesent* 
ed  in  the  Issue  is,  idiether  the  vessel  wn 
arrested.  Upon  this  we  held  it  safiident  for 
the  .counsel  to  prove  a  prima  Jacie  case  of  pro- 
perty in  the  pursuer,  and  we  think  thoy  have 
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SiTADOtf      proved  it»    It  is  also  proredf  that  it  was  arrest* 
Stswart.     ed  as  the  property  of  his  hrother. 

It  is  quite  clear,  from  all  the  evidence,  that 
tile  arrestment  arose  from  mere  mistake ;  and 
in  case  of  mistake*  a  party  is  only  entitled  to 
the  actual  loss  he  can  qualify.  As  to  the 
delay*  I  construe  what  is  stated  in  the  Issue 
to  imply,  that  it  must  have  heen  detuned 
by  a  culpable  act  of  the  defender*  for  the 
detention  is  coupled  with  (not  disjoined  from) 
the  loss  and  damage*  iSsc. 

It  does  not  appear  to  me*  that  any  da? 
mage  has  been  proved ;  and  I  agree  with  the 
counsel  for  the  defender*  that  frivolous  actions 
pf  this  nature  ought  not  to  be  encouraged. 

I  cannot  state  to  you*  in  point  of  law*  that 
in  consideration  of  the  unnecessary  expence* 
you  ought  to  find  tor  the  defender.  But  I 
believe*  if  you  do  find  for  him,  the  Court 
nhoye  will  not  disapprove  of  the  verdict. 

The  seconcl  Issue  is  as  feebly*  or  more  feebly* 
(Buppcnrted  than  the  first.  I  therefore  leav'e 
the  case  with  you ;  but  fed  satisfied*  tiiat  if 
you  find  f(^  the  pursuer*  you  will  fix  a  small 
sum  of  damages.  . 

Verdict—"  For  the  defender  upon  the&st 
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^  Issue,  as  no  damages  is  proved  *;  and  also  find 
^*  for  the  defender  on  the  second,  as  it  13  not 
**  proven.*^ 


7S 


4iMe  and  DalsffiU  for  the  Pimner. 
Jeffrey  and  Cockburn  for  the  pefenders* 

(Aaents,  Wm,  Landen^  and  M.  Burd^  w,  %) 


XOED  GIXZ.IES. 


Bell  v.  Leighton  and  Donald, 


January  18. 


An  acti<m  of  damages  for  breach  of  contract  Damages  for 

•      .-r*ij  ..I  1    "TV        1 1    breach  of  con- 

jBgamst  Leighton  as  pnncipal,  and  Uonald  met  b;^  not 
as  agent  and  broker,  for  not  delivering  a  quau-  ^^7®™^  **^ 
tity  of  tallow  sold  to  the  pursuer, 

Defekcx;  for  LeightoUp — ^No  authority 
was  given  to  make,  nor  did  he  confirm  the 
bargajin. 


The  Lord  Ordinary  repelled  the  de- 
fence^ and  found  the  parties  conjunctly  and  ;sp- 
verally  liabk  in  damages. 
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ISSUE. 

**  What  Ibss  and  damage  has  been  sustain- 
**  ed  by  the  pursuer,  in  consequence  of  the 
^^  non-delivery  of  12  casks  best  yellow  candle- 
^*  tallow  sold  to  him  by  the  defender,  William 
<*  Donald,  as  agent  for  the  other  defender, 
^*  George  Leighton,  in  October  181 3,, at  94s. 
^  per  cwt.  ?" 


Belief  of  a  ge- 
Aerala^t 
held  evidence 
of  current  pri- 
ces, though  he 
did  not^make 
galea  at  the 
timeinques^ 
tion.     ' 


One  of  the  witnesses,  on  his  re^xaminaticmy 
was  asked,  whether  there  were  not  circulars 
printed  of  the  prices  of  tallow  at  different 
times  ?  and  what  was,  the  price  of  tallow  in 
January  and  February  1814  ? 

Jeffrey,  for  the  defender,  objected. — ^The 
witness  has  stated,  that  he  made  no  sales  at 
that  time,  and  therefore  cannot  prove  this  fact. 

Lord  Gillies.— 'The  belief  of  a  general 
agent  is  certainly  evidence.  It  may  be  strong 
or  weak^  according  to  circumstances. 


Fletcher  opened  the  case  for  the  pursuer, 
and  maintained,  that,  as  damages  were  found 
due,  the  Jury  must  find  him  entitled  to  some ; 
but  to  shew  that  there  was  no  foundation  for 
]l^ighton's  defence,  he  read  the  letters  from 
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him,  on  which  the  finding  oi  damages  was       bxi.l 

founded.  Lkmtoit^&c. 

The  punsner  is  entitled  to  ihe  highest  price     ^"'^y^ 
he  can  prove  that  he  might  have  got  for  the 
tallow.— Moriflon    v.  Boswell,    4di    Mareh  Morisonv. 

.__--.  _^  ._,  BoswelL 

1806»  M.  App.  Dam.  <|  Int. 

Jeffrey 9  for  the  defender.— If  no  damages  ' 
are  proved^  none  can  be  found.     The  pur- 
suer has  not  proved  that  the  tallow  arrived ; 
and  if  it  did  not  arrive^  the  loss  ought  not  to 
fiill  on  Leigfaton»  as  there  was  nothing  fiau- 
dolent  on  his  part — ^Boyd  t;.  SiflPkin^  8  Camp.  Boydt^sifPldn. 
826.— Idle   and   Otihers  v.  Thornton  and  idiev^Thom. 
Others^  8  Camp.  374.    If  it  arrived^  and  he 
proved  actual  loss,  I  must  have  repaired  this 
loss,  whether  my  failure  was  fraudulent  or  not. 
In  die  case  of  BcBwell,  there  was  an  attempt 
to  cheat.    A  case  nearer  the  present  is  Ro-  Robertmn  v. 
bertson  v.  M'CuUodi,  83d  December  1808. 

Lord  Gillies. — ^The  case  we  have  to  try 
is  stated  in  the  Issue,  and  is  a  very  short  one, 
and  ke^ng  this  steadily  in  view,  we  have  next 
to  attend  to  the  facts.  That  a  bargain  was 
entered  into,  and  broken,  has  been  found  in 
the  Court  of  Session. 

In  my  opinion,  it  was  quite  unnecessary 
to  lay  these  letters  before  you ;  and  the  ar- 
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bjell        gument  on  the  otber  side  appears  to  me 
LBtGHToii,&c  out  of  pkce,  as  damages  have  been  found 

due^  and  you  cannot  find  that  there  was  no 
bargain. 

It  is  said  no  damages  are  due,  as,  in  Octo- 
ber, the  pursuer  might  have  bought  other 
tallow  at  the  same  price.  If  this  is  to  be 
listened  to,  there  can  be  no  damages  in  any 
ease.  It  is  said  we  must  find  the  defender's 
conduct  fraudulent.  This  may  be  necessary  to 
entitle  the  pursuer  to  a  solatium,  but  in  the 
present  case,  it  is  not  necessary  to  impute 
blame  to  any  perscm.  The  defender  appears 
to  have  acted  with  propriety,  but  he  did  not 
implement  his  bargain,  and  must  therefore 
pay  what  the  pursuer  has  lost. 

The  bargain  is  90  cwt.  at  94s.  If  you  think 
110s*  has  been  proved  as  the  selling  price, 
then  you  will  give  00  times  16s. 

Cockbum. — I  hope  your  Lordships  will 
think,  that  the  Jury  may  give  a  slump  sum. 

Lord  GiLLiEa.-— I  conceive  it  to  be  dear- 
ly proved,  that  there  were  12  casks,  and  that 
a  C9.sk  contains  7i  cwt*  A  slump  sum  is  the 
simplest  way,  but  this  must  be  ascertaiiied  by 
calculation. 

Jeffrey. — I  consent  to  holding  the  qtianti* 
ty  90  cwt. 
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Ver£ct^-"  For  the  pursuer,  damages  L.92       bsli. 

12S«  6a«  LxiaHf0«,&e. 

Co^kbum  and  Fletcher  for  the  Pursuer. 
Jeffrey  and  l/o/je  for  the  Defender. 

(Agents,    David  Murray^  w.  s.  Gi&fon,    ChritiU,  and  Ward^ 
kWy  w.  s.  and  Dugald  MactavUh^  w.  s.) 


PRESENT, 
I.O&D  GILLXEB. 


HoULDSWORTH  V.  WaLKER.  1819- 

January  2S. 

An  action  to  compel  the  defender  to  furnish  Damages 

-  T        /•  ^  •      ^  J     !•  J        claim^fornot 

ooal  or  culm  tor  steam-engmetl,  ana  oi  da-  suppiymg 
mages  for  failing  to  supply  it.  JI^™cS!^^ 

Defence.— The  contract  is  not  binding,, 
as  it  was  not  si^ed  by  all  the  parties  to  it.  , 

The  pursuer  broke  it  by  misapplying  the 
power  of  the  steam-engines.  . 

ISSUES. 

«  Whether  the  defender  has  furnished 
**  coal  or  culm,  in  t;erms  of  the  contract  enter- 
*«  ed  into  between  Henry  Houldsworth,  cot- 
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HovLDswoBTH  **  toii-spiiiner  at  Anderston,  the  deceased 
walxxr.  *^  Alexander  PoIlock»  and  James  Gillespie^ 
'<  manufacturers  in  Anderston^  carrying  on 
^*  business  under  the  firm  of  Henry  Houlds« 
^^  worth  and  Company,  cotton-spinners  at 
*^  Woodside  and  Anderston^  and  the  defender 
*^  Andrew  Walker,  coal-master  at  Gairhraid, 
**  upon  the  21st  October  I8O45  for  the  use 
**  of  the  cotton-works,  in  whidi  Henry 
<*  Houldsworth  end  Company,  and  those 
^^  standing  in  right  of  that  company,  have 
'^  been,  or  are  now  engaged  at  Anderston 
'^  and  Woodidde,  or  elsewhere;  or  whether 
**  the  claims  of  the  pursuer,  under  this  con- 
**  tract,  were  settled  up  to  the  Slst  December 
**  1807f  by  a  settlement  of  accounts  between 
**  the  parties  ? 

**  And  whether  any  loss  and  damage  has 
^'  beeu  sustained  by  the  pursuer,  in  conse- 
**  quence  of  the  defender's  non-performance 
**  of  said  contract,  by  failing  to  famish  coal 
<<  and  culm  for  the  pursuer's  cotton-works,  in 
^  tenns  of  the  same^  and  to  what  amount  ?" 

In  1804,  the  parties  entered  into  a  con- 
tract, by  which  the  defender  became  bound 
to  furnish  Henry  Houldsworth  and  Company 
with  such  a  quantity  of  smaU  coal,  or  culm. 
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as  fihouid  be  sufficient  to  sujq^ly  with  fud,  Houloswo&tr 
the  whole  works  now  erected,  or  to  be  erected,  Walub.  , 
«  in  their  present  or  future  works,  at  Wood- 
^^  side,  Anderson,  or  elsewhere  f  with  a  de- 
churation  that,  if  the  defender  fiuled,  the 
other  parties  were  to  be  entitled  to  supply 
themselves  from  other  coal-works,  at  his  ex- 
pence,  and  that  the  account  and  oath  of  the 
acting  partner  at  the  pursuers'  works,  should 
be  held  sufficient  proof  of  the  quantity  so 
furnished, 

Some  time  after  the  date  of  this  contract, 
a  steam-engine  of  larger  power  was  erected  at 
Anderston,  and  the  whole  of  the  power  not 
being  required  in  the  cotton-work,  part;  of 
it  was  at  one  time  employed  in  a  foundery; 
and  to  pump  water  for  the  Cranston  Hill 
Water  Company*.  The  defender  conceiving 
this  a  misappUcaticm  of  th6  fuel,  and  that  he 
was  only  bound  to  furnish  coal  for  the 
cotton-mill,  at  first  supplied  only  a  small 
quantity,  and  for  some  time  did  not  sup- 
ply any.  The  pursuer  applied  to  the  She- 
riff, who  pronounced  a  judgment  enfor- 
cing the  contract.  The  case  was  referred  to 
arbitration,  but  the  decreet  pronounced  was 
set  aside  by  the  Court  of  Session,  In  an  ac- 
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HovLBawoKTA  tioii  a£  the  instance  of  the  defender*  The 
Walker,  ^plication  to  the  ^eriff  was  renewed^  and 
the  defender  being  dissatisfied  with  the  deci- 
sion, brought  it  under  review  by  advocation ; 
an  action  of  damages  at  the  instance  of  the 
pursuer  was  conjoined  with  it,  and  the  above 
Issues  were  sent«^ 

In  opening  the  case  for  the  pursuer,  Mr 
Jeffi^ey  stated,  that  he  wished  to  put  into 
the  hands  of  the  Jury  a  report  by  an  account* 
ant,  not  as  evidence,  but  as  his  averment, 
and  to  save  the  Jury  the  trouble  of  taking  it 
down  from  his  statement. 

Grants  for  the  defender*— We  must  ob- 
ject  to  any  thing  that  is  not  evidence  be« 
ing'put  into  the  hands  of  the  Jury« 

Lord  Gillies. — ^It  is  impossible  for  me 
«  to  take  down  28  folio  pages  6f  figures. 

When  Mr  Jeffrey  concluded  his  speech, 
Lord  Gillies.—*!  would  suggest,  in  or- 
der to  do  justice  in  such  a  case,  that  the 
pursuer  should  call  his  evidence  to  the  first 
part  of  the  first  Issue.  If  he  &ils  there,  tiben 
the  case  is  at  an  end.  If,  on  the  contrary,  he 
succeeds,  then  he  is  dearly  entitled  to  da- 
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ttagfSBf  and  the  Jury  may  fidd  so;  bat  the  HouiMwoira 
amount  of  the  damages  parties  ought  oer-     WAuasa. 
tainly  to  refer  to  arbitration. 

How  is  it  posdble  for  the  Jury  to  go  into 
this  mare  magnum  pf  papers,  books,  accounts, 
scientific  evidence^  &c.  It  is  impossible  for 
the  Court  to  do  so»  and  I  suppose  it  is 
equally  so  for  many  of  the  Jury*  That  da- 
mages are  due,  we  may  find,  but  the  amount 
we  cannot  fix*  I  find  it  incompetent  to  sug^ 
gest  a  reference  of  the  first  point ;  but  being 
charged  with  the  time  of  the  Jury,  I  must 
surest  a  reference  of  the  second. 

Grant. — ^At  present  I  am  only  entitled 
to  refer  the  whole  case,  and  have  no  doubt 
that  we  shall  shew  that  there  is  no  founda* 
tion  for  the  action ;  but  in  the  course  of  the 
proof  I  may  be  sa^sfied  that  it  is  proper  to 
refer  part. 

Jqffirey.-^We  are  most  anxious  to  save 
time,  and  to  adopt  the  course  pointed  out ;  but 
if  the  defender  is  to  plead  the  application  of 
the  engine  to  pumping  water  as  a  total  de- 
fence,  we  must  lead  proof  on  this  subject, 
along  with  proof  of  the  quantity  of  fuel  ne- 
cessary JG>r  it. 

After  several  witnesses  w^e  examined,  and 

F 
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jfDvuwMWM  ft  protest  piodMed»  tiie  defender  him  eslfed^ 
WA&nft.     and  desired  to  piodttte  several  letters  from 
^-^y^     the  pursuer ;  but  not  produciiig  diem, 
A  copj  of  a        Jeffrey. — ^We  ptoduoe  ihe  letter-book  in 

letter  received      1 1  v  j.i_  •         ^       j 

as  evidence,  on  WniCO  tlie  OOpjT  18  enteieCL 

pn^ti^todis-     OrojfU. — ^Yott  must  prove  that  the  letter 
^^rfwwdi'  ^'^^  «ent,  ftttd  that  the  copy  is  a  true  <me. 
copies  were         Jeffrey. -^We  have  only  W  prove  thi«  the 

true  letter-book,  and  tiiat  the  derk  beUeves 
the  prindpal  yms  sent. 

Lord  Gilli£s. — I  understand  that  you 
mean  to  prove  that  this  is  a  true  copy,  and 
that  it  was  the  r^ular  practice  to  dispatoh,  to 
the  parsons  to  whom  they  ware  addressed, 
the  <Mriginal  letters  of  which  copies  were  en- 
laced in  that  book» 

Jefrey.*^the  derk  who  eo^ed  the  letta- 
is  dead,  but  we  shall  prove  his  hand-writing, 
and  the  r^ular  practice  <tf  sending  the  ori- 
ginals. 

Aj^  two  witnesses  were  examined  on  this 
subject, 

Orant. — ^The  same  prindple  must  hold  in 
this  ease  as  in  the  deliveiy  of  goodjs.  Bdivay 
must  be  proved  by  the  person  who  ddiva:ed 
them;  but  if  he  is  dead,  proof  has  been  admit- 
ted of  flin  entry  in  a  book  r^ularly  kept  by  him. 
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!Pwk)f)  hoWevei^,  hM  lielrer  beeh  idloMred  thai  ifo!ri.i^sw«%» 
a  petson  wrote  iti  the  ho^,  whose  duty  it  was     WAtika. 
feof  to  keep  it. 

Jeffrey. ^"thU  hi  t^lar  Irtter-hook, 
iOid  ijg  better  evidence  thad  the  cleift  Would 
he,  Were  he  ftHve^  ad  this  «titry  ca^ri6t  be  eaf 
post^ta* 

» 
tiOtlt)  GlLLlB:s.^It  18  ittpi^sible  t€f  |irdV6 
toy  pattictilar  letter  s6lit  tb  th6  poist-office,  and 
therefore  a  letler^-book  i»  receited,  provided  it 
is  proved  ihat  it  was  customary  to  sMd  thd 
letters,  iiud  that  the  witness  has  no  reas6h 
to  doubt  that  the  one  in  question  Was  sent. 
1  have  therefore  no  doubt  of  the  competency 
of  prodUdBg  the  letter-book.  1  do  not 
think  it  makes  any  different  that  thie 
derk  is  dead,  as,  if  he  were  here,  he  Could 
only  prove  the  writing.  The  Witness  has 
proved  the  writing,  and  that  it  was  the  prac- 
tice to  send  the  leitters,  copies  of  whifefe  were 
elitered  iii  this  book. 

After  {»odudUg  oertaLiu  docutn^uts^ 
Jeffrey. '^^'Bj  not  going  into  the  evidence  iii 
detail,!  give  up  strong  proof  on  this  first  branch 
of  the  case ;  but  I  now  call  on  the  other  party 
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HoutDawoBTH  to  my  whether  ibey^re  iiviUing  to  refer  the 

Wal'iler.     amount  of  the  4E^n3g^.\ 

^*nr^         Murray. — ^We  cannot  form  any  opkiioa 

till  the  pursuer  has  concluded  his  proof. 

Lord  Gij;iiii¥;s.-^Thi6  question  arises 
from  the  fault,  partly  of  the  pursuer,  partly 
of  the  defender.  The  pursuer  erected  an  en- 
gine of  superior  power  to  that  which  was  in 
the  contemplation  of  the  parties  at  the  time 
of  entering  into  the  bargain,  and  applied  part 
of  this  power  to  a  different  puipose.  This 
gives  rise  to  great  intricacy  of  proof,  ^  and  af- 
fords a  reason  for  submitting  the  tvhole  case, 
or  at  least  part  of  it,  to  arbitration. 

A  witness,  The  foreman  of  the  foundry  was  called  as 

terestedln^e  &  witucss,  and  Stated,  that  he  was  paid  a 
""^^K^  share  of  the  profits  of  the  foundry. 
^e^^Sdf        ^^  objection  was  then  taken  to  his  evi- 
the  case.         deuce ;   to  which  it  was  answered,  that  he 

had  no  interest  in  the  question  put — ^that 
the  pursuer  meant  to  prove  the  quantity  of 
coal  necessary  for  the  foundry,  and  deduct  it 

fender. 
Lord  Gillies. — This  witness  has  a  share 
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m  die  proflte  of  the  foundry,  which  is  wrbt^ht  HouLBswoETa 
by  the  steam-engine  "for  wHich  the  defendar  wal'ker. 
engaged  to  supply  coal.  The  defender  was  only 
bound  to  supply  coal  for  the  cottcm-work,  and 
this  witness  has  an  interest  to  diminish  the 
quantity  applied  to  work  the  foundry.  If  a  wit- 
ness is  interested  in  the  result  of  the  trial,  it 
is  not  enough  to  ^say  that  he  is  not  interest- 
ed in  the  particular  question  put. 

m 

AAex  calling  another«  witness,  Mr  leffirey 
stated,  that  the  pursuer  was  willing  to  r^r 
the  whole  case.  A  minute  of  reference  was 
accordingly  signed  by  the  parties,  and  an  dr- 
der  made,  that  the  Jury  should  be  discharged 
without  returning  a  vetdiet.     t^ 

r 

Jeffrey 9  Cockbum,  and  J,  S.  More,  for  the  Pursuer. 
J,  A,  Murray,  Grant,  and  Robinson,  for  the  Defender. 

(Agents,  WiUiam  EUis,  and  Camegy  and  Neilion.) 


Some  of  the  books  in  this  case  had  been  pro-  a  geneni  or. 
dueed  by  the  pursuer,  sealed  up.    Before  the  uon  of  the 
trial,   Mr  Grant  moved  that  the  defender  J^SecoiT'" 
should  be  allowed  inspection  of   them,    to  p*"^'®^***^^ 
which  Mr  J^ey  olgected,  but  stated  that 


pfQyi.^8W9»T«  ba  bad  90  olycicUqxi  tp  aljpw  the  Cl^k-  ^ 
wJ!kEE«     Cwit  to  look  iata  tlioff^ 

t):ein%  iipportiWt  that  tliq:e  $baul4  be  »  s^ 
i^ptian  of  sueh  boolqi  a3  gre  nec^Qsary ;  \mi  i% 
K  not  usual  fi^  the  Court  to  mdl^e  a  gpfi^ 
order  for  mspeptiQii  of  the  Itooks  of  a  great 
mercantile  company f  by  the  opposite  party, 
We  cannot  make  any  as  to  the  boo|:s  whiah 
are  sealed  up.  The  proposal  m^  to  submit 
them  to  the  Qerk  is  Yery.prppe;,  The.  whol§ 
ought  to  be  in  his  bands. 

LoRn  PiTMiLi4y.— I  hope  that,  la  addit 
tion,  there  will  be  sixmo  admi$»ow  made^  as 
I  never  saw  a  case  where  that  was  more  ne- 
cessary for  the  ends  of  justice.  Without  this, 
the  case  must  go  as  a  inare  magnum  to  the 
Jury, , 

On  the  22d  February  a  motion  was  made 
to  have  the  books,  &c.  delivered  up. 


LoEB  Gii^£9;-*T«I  never  understood  that 
the  hooks  wem  prddiioed  here ;  but  if  they 
i^ere,  then  I  grant  tJo^e  order,  to  deliver  them 
up,  and  to  return  the  process  to  the  Court  of 
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aemm*    I  cm  gnmt  aii^  mrdet  for  fwdMliig  hoit&os^atb 
them  to  ^e  atlnter.  .  WaTi^siu  ; 


PlUBSXirT, 

lJaM»  CBIfiF  CQOUUSdlOKXB. 


•    ij; 
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Febnuuryl. 

Ax  action  to  compel  implement  of  an  tiU  a  finding  fo 
leged  agieement ;  aila  for  damages;  '  thepunuerad. 

duced  no  l^gal 
'  evidence* 

Defence.-— A  denial  of  tiie  agreement 
Wnttng  waa  essential  to  such  an  agreement: 


ISSUES^ 

^  Whether  the  defieniler  did^  in  or  abottt 
^^  the  month  of  February  I8O69  enter  into 
^  an  agreement  with  tibe  pmnsuer,  to  reKeve 
^  him^  ike  said  pursuer^  ftdm,  and  take  upon  .  J  ^ 
^  himadif,  the  said  defiender,  a  certain  bargiii 
^  set  forth  in  the  summons,  bearing  date  the 
^  8th  day  of  December  1805^  between  Mr 
^*  George  Ai&en  of  Cupar  in  Fife^  and 
**  others,  aiid  Mr  Jamei^  Gibson,  writer  to 
^  the  signet,  respecting  wheat,  or  the  price 


4 
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CLMi      *?  of  wheat ;  fimn  whichbArgalii  the  taidpiir- 

MA 

CAi-LtiTDCB.   ^  SQCT  had,  before  the  said  iwmth  of  FebitiAiy^ 

^  reUeved  the  said  Mr  George  Aitken  ? 
^  Whether  the  dander  did  not,  at  the 
same  time,  agree  to  pay  the  sum  of  L.40 
sterling,  to  the  said  pursuer^  or  to  the  said 
George  Aitken,  on  condition  of  the  bargain 
M  being  made  over  to  him  the  defender  V* 

Mr  Aitken  and  others  agreed  to  deliver 
to  Mr  Gibson,  1000  bolls  of  wheat  each  year, 
for  10  years,  for  which  Mr  Gibscm  was  to  pay 
80s.  per  boll,  or  the  di£Perence  between  that 
smd  the  highest  Fife  fiars,  if  the  fiars  were 
below  SOs.  Clark  the  pursuer  had.^reed  to 
rdieve  Aitken  of  his  part  of  the  agreement, 
and  to  pay  him  the  sum  of  L.40.  The  pre- 
sent action  was  brought,  on  au  allegation  that 
the  defender  had  agreed  to  relicFe  the  pursuer 
4if  this  obligation  to  Aitken. 
Farpieyidence  The  ca$e  came  originally  for  trial,  on  the 
^tnoSv^  I6th  July  1818.    An  objection  was  then 

taken,  that  it  was  incompetent  to  prove  an 
agreement  of  this  nature  by  parol  evidence. 
{The  objection  was  overruled,  and  the  evidence 
,  admitted,  on  the  ground  that,  if  the  evi- 

dence of  the  agreement  could  only  rest  upon 
a  written  document,  the  Court;  of  Ses8io9 
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wottH  tiot  hme  sent  the  olse  to  be  tried  by      clark 
a  Juryrbnt  would  have  decided  it,  either   cali.^dei^ 
upcm  the  view  of  the  doenmeffiy  if  there  wat     '^•^^r**' 
onc^  or  np^ii  the  inspfficieiic;^  ol  th^  ixargain 
Ibir  want  of  writing.  .....>  .' 

An  application  beiilg  made  foranew  tridl, 
because  the  parol  evidence  was  improperly 
admitteilr  it  waa  resisted,  en  thi-^gtound  of 
m  imjiitd,  S£  not  a  direct  finding,  by  the 
Court  of  Session,  that  writing  was  not  essen* 
tifi.  The  Court  of  Session,  however;  ttet 
Ittide  the  verdict,  aftd  granted  a  new  triaf, 
on  the  ground  that  the  parol  evidence  should 
have  been  iBJected. 

# 

.    When  the  first  witness  was  called  on  the  f>u»i  evidence 

-  _  of  an  agree. 

Seeona  tnai.  ment  xejected. 

Cockburn,  for  the  defender. — ^We  formerly 
objected  to  parol  evidence  in  this  case,  and 
do  so  again,  upon  the  same  grounds.  The 
Court,  in  granting  the  new  trial,  were  unani- 
mously of  opinion  that  it  is  incompetent 

J!g^^.--^I  do  not  deny  that  the  Judges 
were  ultimately  of  opinion  that  parol  evi- 
dence was  incompetent  But  I  am  entitled 
to  a  deddon  of  the  point  here,  to  enable  me 
to  .bring  it  under  review. 

1^/,  I  hold  it  res  judkctta  that  parol  evi- 
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CI.A11K      4ence  is^  campetesit     The  question  of  itai 
Caw^dx^  oonipetaKrjr  was  diamflfled  in  mitten  pbadk 
iogs  befote  the  Loid  QtdiBary^  and  ivith 
these  h^ire  kun,  the  IsBiies  were  dpeoted*    ' 
ad,  A  contract  f(Mr  the  sale  of  mdimJUei; 
mfqr  be  proved  by  parol 

liORD  Chief  CQHMI88IQK£B4-r^ndB  ap 

fiUcatiOn  appears  to:  be  for  tke  povpose  of 
putting  the  question  in  idiape  for  moire  so>- 
lemn  diis»s»mon.  I  shall  therefore  state  the 
feason  why  I  r^eet  the  evidence  novv  which 
I  admitted  foxfoerly* 

The  case  originaUy  came  here,  as  ^talteibf 
the  pursuer,  after  the  question  had  under- 
gone lull  consideration  before  tiie  LcNod  Or- 
dinary. The  Court  here,  thinking  Idle  Gonot 
of  Session  must  have  bad  good  reaso&isi  for 
sending  th0  Issue^  and  &at  there  m^t  be 

'  ciieum£ftances  which  took  tiie  case  oot  of 
the'  rule  of  hw,^  by  which  writing  is  requLft 
ed  to  prove  such  an  agve»ient^  admitted 
the  parol  evidence^  The  case  went  bad^ 
under  peculiar  eireiUQstances.    The  metisn 

^for  a  new  trial  did  not  rest  merely  on  the 
statement  of  counsel,  but  also  on  a  note  by 
this  Court,  reserving  the  present  questum. 
It  13  unneQQsijary  to  slate  the  manner  in 
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mUfJk  tbe  flwe  nMgbt  have  b^  toniglit  be^  c^mx. 
li^re  the  Cq^  ^f  ScAskm.  It  wm  by ougl^  Gmj.s»9v; 
IkIpi^  t^t  CjWft an  n  motipn  for  anew  tri^l i 
wd  U  W  setm»ed  )>y  ^  intajpciitor  ^ranl.^ 
q^  ^  n^w  tiM  m  a  perfep^  gepertl  fiosm  i 
bill  tbwpg¥  tbe  order  i^  general,  there  i#  ekt» 
«vi4£9W  thst  the  uote^of  the  fimner  tnal  ww 
iq^  «impi4^rq^iaA  q{  the  C^iirt;  anclthi^ 
ha^ejfimted  tlw  trial,  oa  the  gro^qd  ftbiiit  the 

I  cannot  enter  here  into  a  diseusaien  ftf 
^hat  I  ifia}^ Ifawk  the  law  is;  foir  in  thiBCSs^  ' 
ft^n  what  pa»iedtn  theCoili^t  of^es^nj,  ai^ 
knowieg  ^  gromj^g  of  that  CQurt*«(  deelaica^ 

I  find  i*.  incOTipetwt  nw  to  rec^ve  the 

evidlonee  tesR^red.. 

^ia.  liqrdfljup  then  stated  t^  the  Jury^ 
Oiat  aa  the  pirsnca:  had  brpi)ght  na%al  e?i^ 
dfflio^  thajr  wQuld  of  (iwrse  ^  for  the  dOr 

•        •    •  • 

*'  Verdiot  fer  the  dpfi?»^er  pn  both  I^nei^" 

» 

Jeffrey  for  (be  Pursqer. 
Cockhum  for  the  Defender. 

(Agents,  Macriichk  and  Murray^  w.  3.  and  «/o/iw  iTc/T,  w.  3.) 
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V. 


The  question  of  the  cinnpeteiicy  of  pat ol 
evidence  was  again  earned  to  the  -Court  of 
Session,  on  a  Bill  of  Exceptions;^ and  on  the' 
9th  March  1819>  that  Court  disallowed  ibe 
exception,  on  the  grmind  that  thie  •pursuer 
merely  repeated,  at  the  second  trial,  his  bSst 
of  the  same  sort  of  parol  evidence  whid)t  had 
been  tendered  and  received  on  the  first  trisA ; 
and  that  it  had  no  r^rence  to  a  [nrodlf  of  hxh 
mologation,  and  that  there  was  no  rei  intir^. 

The  case  was  then  appealed  to  the  House 
of  Lords ;  and  on  the  16th  June  181 9»  the 
appeal  was  dismissed,  and  the  interlocutors 
sflbined,  with  K80  costs.  It  is  understood 
that  the  Lord  Chancellor,  in  the  course  of 
the  argument  at  the  Bar,  at  first  expressed  a 
douht,  whether  the  Bill  of  Exceptions  suffi- 
ciently specified  the  evidence  tendered ;  and 
stated,  that  a  Bill  of  Exceptions  ought  to 
state  what  the  evidence  was  which  was  ten- 
dered, as  well  as  the  nature  of  it :  That  it 
was  not  enough  to  say  that  the  party  was 
ready  to  call  witnesses  to  prove  his  ease; 
but  that  the  BiU  of  Exceptions  ought  also  to 
state  the  facts  he  was  ready  to  prove. 


\ 
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PBESEKT,  . 
LORD  PITMILLY. 


BcjBNs,  &c.  V.  Stirling,  &c«  1819. 

March  I. 


Reduction  of  a  decree  in  the  Admiraltr  ^^  ^^^  ^ 

^  "^    one  veflBel 

Court*  found  to  hkre 

been  occamm- 
ed  b  J  careless- 

Defence.— The  injury  was  occasioned  ^jf  ^d 
by  the  carelessness  of  the  crew  of  the  vessd  S!^,/^"*^ 
belonging  to  the  pursuers. 


ISSUE. 

'<  Whether  tihe  damage  sustained  by  tlie 
ship  Two  Sisters,  and  cargo  on  board  of . 
said  ship,  in  consequence  of  being  rui) 
foul  of  by  the  sloop  Christian,  the  pro- 
pertr  of  L  p«>»i..  in  tbe  WbJ  .f 
Ely,  upon  the  17th  day  of  November 
**  1814,  or  about  that  time,  was  occasioned 
**  by  the  ignorance,  carelessness,  or  inatten- 
^'  tion  of  the  master  or  crew  of  the  said  ship 
**  Christian  ?  Or  whether  the  collision  be-  * 
^'  twixt  the  said  two  vessels,  and  consequent 
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Bi^Ks,  Ad.    ^'  damage  to  the  said  ship  Tvro  Sisters^  and 
stiiii.rKo,  &c.  **  cargo,  was  occasioned  by  thd  ignonance  or 

'*  carelessness  of  the  master  and  crew  of  th^ 

**  ship  Two  Sisters  ? 
^'  Damages  laid  at  JjAOO.'* 

In  a  storm  in  Novetnber  1814,  the  Two 
Sisters  ran  into  Ely  harbour,  two  hours  after 
high  water,  aaid  isioon  took  the  grduhd.  The 
sloop  Christian,  a  larger  vessel,  entered  soon 
after,  and  also  took  the  ground.  At  low 
water  the  master  of  the  Two  Sisters  employed 
hiscrew,  and  other  hands,  tocarry  out  osieanchor 
as  far  as  they  could  into  the  sea,  and  another 
towards  the  pier.  The  master  of  the  Chris- 
tian went  to  Kirkaldy,  it  was  said,  for  the 
purpose  of  getting  from  the  owners  a  new 
anchor,  in  place  of  one  he  lost  during  the 
storm,  and  left  his  vessel  in  charge  of  the 
erew,  and  i^ome  fishermen,  who  act  as  pilots 
at  Ely.  The  fishermen  went  on  shore  at  low 
water,  and  promised  to  return  when  the  fide 
flowed,  if  it  was  then  possible ;  but  the  storm 
increasing,  they  did  not  return,  btft  came  to 
the  pier,  and  made  a  signal  to  the  crew  to  drop 
their  anchor.  This  was  accordingly  done;  but 
before  tlie  vessel  had  sufficient  length  of  caM^ 
she  struck  the  Two  Sisters  repeatedly,  and 
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istoTe  in  lier  planks^  wMeh  renfered  it  neoes-    Bnm,  &<& 
saiy&r  the  master  to  cut  he):  ciddes,  and  aUow  sviBx.iir«»  ac^ 
her  to  diift  on  the  shore. 

The  witnesses  differed  as  to  whether  the 
Two  Sisters  was  afloat  before  the  collision. 


Cockburfif  for  tiie  defender,  stated,  that 
it  was  soffident  if  he  could  shew  that  the 
damage  was  not  done  by  the  Christian.  It 
was  occasioned  by  the  Two  Sisters,  as  she, 
being  the  smaller  vessel,  ought  to  have  cut 
or  slackened  her  cables.  The  Christian  was 
in  better  hands  than  if  the  master  had  been 
Ga  board.  If  there  was  no  blame  on  either 
side,  then  we  an  entitled  to  have  a  verdict, 
finding  the  &cts.  . 

>  * 

JC/^^  «  openmg  the  case,  and  ia  teply, 
.contended,  that  the  crew  of  the  Christian 
did  not  take  the  necessary*  precautions  at  low 
water :  That,  had  the  cables  of  the  Two 
Sisters  been  cat,  the  insurance  might  have 
been  lost :  That  when  all  the  blame  is  on 
one  side,  reparation  is  due.-— Woodrop-Sims, 
21st  November  1815.  2«  Dodson,  8S:  ai^ 
that  the  only  witnesses  the  pursuers  had 
brought  were  the  crew  of  the  Christian,  to 
swear  that  they  were  not  ne^igent. 


flfO  GASSB  TBIED  IK  Mardil, 

Bt^Birs,  ftb       LoED  FitaiiLLY.-^Tlds^  resokto  isto  a 
»nvLno,  Ac  n^iple  questioD  jof  £acty  whether  the  loss  wa« 

occasioned  by  the  negligence  of  the  crew  of 
the  one  vessel  or  of  the  other ;  and  we.have 
nothing  to  do  ynih  the  amount  of  the  injury. 

As  you  hive  paid  so  much  attention  to  the 
evidence,  and  as  it  is  so  dear^  1  shall  not  go 
over  it  in  detail,  but  would  b^  of  you  to 
distinguish  it  into  two  periods. 

It  is  dear,  that  in  coming  into  harbour,  it 
is  the  duty  of  mariners  to  provide  for  tibieir 
own  safety,  and  that  of  others^  and  not  to 
wait  till  the  moment  of  danger.  With  this 
view,  you  will  look  anxiously  and  cardEully ; 
first  to  the  proof  of  the  precautions  taken  by 
the  masters  of  both  vessels,  fi*om  the  time  of 
their  coming  into  harbour,  till  the  next  tide ; 
and  then,  the  evidence  i^plicable  to  the  facts, 
at  the  moment  of  danger ;  which,  however,  is 
not  so  important  as  the  first  period. 

During  the  first  period,  the  crew  of  the 
Two  Sisters  carry  out  their  anchors,  && 

The  master  of  the  Christian,  on  the  other 
hand,  leaves  his  vessel,  which,  in  my  opinion, 
was  very  blameable.  The  next  question  is^ 
what  the  crew  ought  to  have  done ;  whether 
to  carry  out  anchors,  or  a  rope  to  the  pier ; 
and  as  there  is  contradictory  evidence  on  thi^ 
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stri^jeet,  1  ^all  state  it  to  y^Ai.    [tlis  t^6l^-    B^Mi,  4ui 
sMto  then  dtiited  tftfe  evidence.]  •  *    sft^utw,  At. 

There  were  eigftt  br  nine  \^tnesses  HSWio 
s^of^  iffi^  a'repe  migM  have  been  sent  tb  i!I»^ 

e^«&e!tee»ibf  th^  defexfflfers. '^  ' 

A  question  of  law  may  (iectir,  Wh^tller,  if 
ealher  )^krty'W4s  negligent  'at  tW&ftrt^arit  of 
the-  dayi  the-  liability  in  ^damages  ' wiB"  Be 
afeetbd  by  the  nigligenee^  of  the  othef,  at  a 
subsequent' penod.  It  is  riot  necessaty?tt>-^ 
into  much  l^al  discussion  :  I  shall  only  say, 
that  if  <tee  party  makes  eterjr  pifepafcation 
i^jlaitist  th^  flfpproa^hiiig'  dariger,  it  will 'hot 
bfe  imffieie^  to  pmve,  tliat  in  the  ^ohiettt  of 
dai^er,  lab  did  not  makef  Use  of  erety  means 
that  may  appear  proper  to  a  cool  spectator.  To 
subject  Mm,  there  must  be  proof  of  gross  negli- 
gence^ and  that  he  ac^ed  in  £^  manner  in  vihhh 
a  man  of  ordinary  prudence  would  not  have 
acted  at  the  moment  ^f  danger.  It  is  not 
suffidrat  that  you  are  uncertain  whether  a 
different  conduct  at  ihat:moment  might  not 
have  led  to  a  differ^t  result.  If  you  have 
doubts,  then  you  must  go  back  and  consider 
the  precaujtiens  u^ed^  Vq£h^  the  time  of 
danger. 

Tfaeie    is .  imitrfidictory.  evidenoe   as   to 
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BniTB,  to    whedier  it  was  the  dut^  of  the  master  of  the 
stirliko,  &c.  ^^^  Sisters  to  skcken  his  cables }  but  tlie 

remarks  that  have  beenmade  as  to  the  cre- 
dit due  to  the  different  sets  of  witnesses^  in 
matters  of  pnvfesdonal  opinion^  apply  hoe. 
The  ficts  are  not  to  be  questiQned^  but 
thdr  opinion  may  be  biassed. 

If  you  think  there  were  £iults  on  bodi 
flides^  then  you  may  return  the  facts  that 
have  been  proved;  but  I  have  litde  doi^t 
that  you  will  not  find  this  necessary. 


Verdict—*^'  That  the  damage  sustained  fa 
the  ship  Two  Sisters  and  caigo»  was  occi 
sioned  by  the  carelessness  or  inattration  f 
the  master  and  crew  of  the  ship  ChristiaD 
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Jfffresf,  Jamiaon,,  and  Stnderson,  fiir.the  Pmsuers. 
G,  J,  Bell  and  Cockbum  for  the  Defenders. 
(Agents,  Jama  GUlotij  Akxanier  Forsyth^  and  Giorge  M*Dottga1L) 
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Smith  v.  Jamiesoks. 


Bamagesfor    Av  actiou  iof  damages  for  breach  of  contract. 

breach  of  COn« 
tract. 
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DEFfeNcfi.— Hie  bargain  was^  not  con-      ^^^ 
dudedL  jAMiEstttrt. 

lsstj£. 

**  Whether  iti  the  moftth  of  Se|)tehil)«t 
'^  1817»  and  subsequent  to  the  5th  day  of  the 
**  ^A  rfiohth,  the  defender^,  6r  one  Or  Othei^ 
^  of  them,  {Purchased  froln  Mr  Aitehibald 
^  MacBtaii'  of  Glasgotir,  as  agent  for  the  pui^ 
**  suer,  20O  bolls  of  oats,  eonform  to  a  sample, 
**  at  27S.  per  boD,  Stirling  Ineasnre,  dcliver- 
''  able  at  Fofrt-thmdas  or  KirkintiOoeh ;  and 
''  tirhether  the  said  defenders  failed  to  imple^ 
^  ment  the  said  bargain,  to  the  kiss  and  da- 
^  mage  of  the  said  pursuer  ?" 

* 

lii  September  1817,  Liddle,  AH  agent  in 
Leith,  transmitted^  at  tlie  desire  of  the  put^ 
suer,  a  sample  of  his  oats  to  MaeBkrair  iti 
Glasgow,  who  wrote  to  the  defenders^  med-' 
tiofning  that  he  had  got  the  sample,  ai^ 
wished  them  to  see  it^  Acec^rdingly,  one  6f 
them  met  him,  and  after  seeing  the  sample, 
agreed  to  take  SOO  bolls  at  27s.  per  boll ;  but 
wheil  the  oats  were  sent,  they  refused  to  re^ 
ceive  them,  alleging  that  MacBrair  was  in  a^ 
mistake,  that  they  had  not  got  his  letter  at  ike 


JIW) 


€t^£&  T^ilD  IN  /  Mardi  .10!, 


commiflnoiu 


g>tt:nf  time  they  met,  and  that  it  was  a  diffe^nt 
jA»ciE8oif8.  bargain  or  which  they  understood  him  to 
speak  at  the  time  they  met  in  Gksgow.  The 
oats  were  afterwards  sold  at  a  loss,  and  this 
action  was  brought  to  recover  the  balance  of 
|li&  piiee^  and  ^sJQi^es*  ;  , 

Ameitiantiie  ..,  ;Wben,MacBrair-was  Called  as.^  witnass, 

agent  an  ad-         "'  '     i      "  t*        -%  .      ' 

musibie  wit-      \Mmer,  for  the  defenders,  obiected.     He 

ness,  though     '  '    %  '    .  •'- 

entitled  to      i^  fiajt ,' a  regular ,  brokcT,  and  as  he*  is  paid 

.8^  .nvft^h  per'  cei^t.  his  interest  is  direct* 

Coekbumy  for  the  piirsuer.--*He-has  no 
'inte];e8t  in  the  event  of  this  trial,  as  we  have 
^aid  his  commisnon,  and  are  ready  to  reUeve 
hifufix^m  any  claim, for  not-^having  tsompleted 
the  bargain. 

Lord  Gillies.— Call  the  witness  to  as- 
certain  the  fact ;  but  -  at  present  I  am  ;dis- 
ppaed  at  any  rate  to  repel  the  objection  on 
di^  g^\ffid  of;  interest.  An  analc^us  case 
is  that*  of  >  banker'^  clerks, .  who  are  good 
mtuestfes  to  prove  due  notification  of  the  dis- 
.honour  of  a  bill»  though,  if  they  did  not  send 
the  letter>  they  are  liable% 

« 
■•  -  '  • 

The  witness  stated  that  he  had  been  paid 
cotioinussion  on,  the  highest  price  (27&),  wd 
of  oq^q;*^.  he  had  no  interest  . 
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When  Mr  Jeffrey  closed  hig^  i^ech  ftr  ilie       skitb  * 
defender,  LAmD  Gili;i£s  observed^  that,  it/  jamiesohs. 
vmM  be  ncwssary  to  call  baek  MacBrair,  a  witoCTex- 
wlib  had  be^n  i^inclased,  as  the  noteg  he  had.  f„^'^S 
taken  of  the  evidence  differed  from  the  state-.  ^^^' 
ment  by  Mr  Jefirey.    The  witness  was  aceor^^^  the  note  of  his 

»  \.  -  evidence  was 

dingly  caUed ;  and  his  I^q^dship's  notes  being  comet. 
read  to  him,  he  stated  that  they  were  ebneet  > 


.  A  witness  fi)r  the  defenders  having  stated,, 
that,  on  the  day  the  defender  was  alleged  to 
have  made  the  bargain,  he  sayr  him  at.puia*, 
bemanld^  he  waa  then  asl^e^  wheris  the  ^Qr. 
fender  said  h^  was  going.  .     ,.| 

His  Lwd^l^p  at  first  seemed  dii^qsed  tc^ 
allow  the  ,^fQe(iti(»a ;  but  i;t  being  farther  ob^ 
jected  that  it  >!7as  not  the  best  evide^ice,  . 
.  Lqkp  G;|xi£8d— This  is  not  the  b^t  evi- 
dence, and  therefore  incompetent.  If,  l^Q)v-n 
evQFr  the- (Ejection  was  simply. that  it  was  pot 
the  best  evidence,  in  the  circumstances,  in 
wjbidi  this  question  arises,  I  might  get  gvei;. 
the  objection ;  but  it  is  coupled  wit^;  thisi, ;  i^ 
additiop,  that  the  state^l^nt  comes  &qb\  t]if^ 
ddender* 


I . ' 
I  » 


•  J  «.  >>i 


Jeffrey, — ^^The  whole  case  rests  on  the  tes-, 
timpny  of  one  witness^  which  is  not  evidence ; 
and  he  has  mistaken  one  bargain  for  another. 
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SifiTn 


i^QSD  i7iLUBS.-9«-iiiis  appeals  u 
^C^^   very  simple  case.    The  damages  are 

ted»  and  the  only  question  1%  whether  there 
fras  a  haigain.  This  is  said  to  dqpend  on  the 
testimony  of  one  witness;  hut  the  nile  as 
to  one  witness  is»  that  if  he  is  sujqiorted  by 
circumstances,  and  you  believe  him,  the  ^i- 
dence  is  complete^ 

^JJ^^^       The  question  for  me  to  decide  is,  whether 
ciminutuices^  ^^  circomstattces  are  sufficient  in  this  case  to 

suiDcaeiit  evi* 

i\m^  render  this  testimony  evidence ;  and  I  state  to 

you,  that  if  you  bdieve  the  witness,  you  must 
give  foil  effisct  to  his  testimony  as  legal  evi- 
dence. The  drcumstances  appear  to  me  ex- 
tremely strong,  and  that  the  testimcmy  is  to 
he  believed ;  indeed,  it  is  impossiUe  to  sup* 
pose  perjury  in  the  case,  and  there  is  no  al- 
ternative betweai  perjury  and  giving  fidth  to 
the  testimony. 

The  written  evidence  shews  that  there  was 
fL  bai^n,  and  that  it  was  varied  as  to  pay- 
ment and  place  of  delivery.  It  is  said  he 
did  not  conduct  himself  as  an  agent  ought  to 
do,  in  not  giving  the  defender  notice  in  writ^ 
ing^  that  (he  bargain  was  confirmed  by  his 
employers.  You  ^re  better  able  to  judge  of 
this ;  but  to  me  it  appears,  that  he  conducted 
himself  correctly  in  every  particuhtr.  He  pror 
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baUy  eq^ttted  to  see  die  defendo^  and  thne '     Bum 
aie  importaiit  veibal  engagements  estered    jAtaiman. 
into  every  da^* 

• 
Verdict    ^*  for    (lie    pmsaer^    damageg 

'*  L.158«  laa.  ad.»  due  fiwm  Sfith  September 

**  1817.- 

Qoddmm  and  D.  MacfarloMt  foi  the  Punuer. 
Jeffrey  and  «7a.  Miller,  Jun.  for  th^  Defenders. 

(A^n^  Zlavli  Murray^  w.  8.  apd  il.  JRobcrUony  w.  8.) 


PnESBHT, 
LO&D  PITMXI^LT. 


Duke  of  Aroyle  i;.  Camfbel!..  nuch  13. 


Counter  actions  relative  to  the  right  of  a  finding  as  to 
the  I>uke  of  Aigyle  to  take  sea-wreck  and  taid%imck, 
shell-sand  from  the  shore  oppodte  to  th^  tna^  ^ 
Unds  of  th^  defender^ 

ISSUES* 

V 

«'  Uts  Whether  the  Duke  of  Argyle,  by 
'*  himself  or  his  tenants^  has  been  in  the  im- 

[^  memorial  we  of  taking  sea-ware^  or  wrecks 
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•«j' 


r.  •> 


D.or^^T&s  <<  M  kbdOUsaiiflt for  tfaa iise  of  hiB  Ia»jb,iW«i: 
CAxnsiA*    '^JiJiefdiDin  ofJMbcfaiicIismak  hay,  awl  from 
'*  those  parts  of  the  shores  immedisteljr  ad«<  * 
<<  joining  to  the  lands  of  Ballevain,  Drumlea, 
'^and others^ tkepioperty  of  the saidFrede- 
«'  riok  WiIfiaiiK.Caiiipbdl  of  Birbc^,  Esq. 

^'  Sk^,  Whether  such  use  of  taking  4iea- 
^^  ware^  or  wreck,  or  shell-sand,  if  any,  upon 
<'  the  part  of  the  Duke  of  Aigyle,  or  his  te* 
*^  nants,  was  with  the  leave  or  tolerance  of 
*^  the  said  Frederick  William  Camphell,  or 
'*  his  predecessors,  or  tenants,  in  the  foresaid 
"  lands,'^ 

Mr  Campbell  had  presented  an  application 
to  the  Sheriff,  to  interdict  the  tenants  of  the 
Duke  from  taking  wreck  and  shell-sand  from 
the  sea  shore  opposite  to  his  \dxsds.  The 
Duke  declined  the  jurisdiction  of  the  SheriflP, 
in^  queistion  of  heritable  rights,  and  in  a  ma- 
;  ' rltfme  case.  The  objection  was  sustained; 
j^.Ai.  J  arid  the  case  having  been  carried  to  the  Court 
of  Session  by  advocation,  the  Duke  brought 
a  declarator  to  have  his  right  ascertained. 

A  tenant  who  .  It  was  Stated  as  an  objection  to  the  first 
ken  wreck,  an  wStuess,  that  being  one  of  the  Duke^s  tenants, 
ness  to  proU  he  was  interested.    In  his^  exkndnation  in 

the  practice  by  ;  y^  ,  ;         ,    *.  :     ,       '. 

others. 
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mitkdibuss  the  witness  stated,  tliat  he  nev^r  o*opAtoTLB 
hbd  taken  sand  from  the  place  in  ((uestian.        CAvmi.!^ 
Jtffif^j  for  the  ddfender^— *Tbe  daim  iafor     ^"^^^"^^^ 
the  whole  barony ;  and  if  the  Duke  is  faund 
to  haire  the  right,  this  witness^  .and  all  the 
(Other  tenants,  may  take  it. 

Load  Fitmilly. — ^I  shall  admit  t^e  wit* 
ness,  as  I  do  not  thimk  the  interei^t  has  beeil 
made  out. 

* 

Th6  same  objeetiop  was  taken-  to  another  a  tenant  whQ 

.^  T      1  •  •      .  •         .      •    .^.    f ..  *«w  taken 

Witness.  In  his  examination  tn  tfutfcUibfis,  wreck,  inad. 
he  stated,  that  when  in  bad  health,  he  gave  wit^ss. 
op  his  farm  to  his  son,  but  admitted  that  he 
stiU  considered  himself  tenant.  He  was  then 
asked,  if  he  ever  had  taken  sand  ^firom  the 
place  in  question  ;  and  he  answered  that  he 
had  tilken  wreck  and'sand. 

Lost>  Pil'MiiXY. — It  appears  to  me  that 
this  is  not  an  admissible  witness;  and  the 
evidence  given  by  him,  as  to  taking  sand,  &c. 
iofiiras  it  goes  to  estabKiSi  fhepiirsu^'s  case,  '     ' 

cannot  be  taken  intd  consideratidh  by  the 


'When  the  defender  afterwards  called  one  The  smaUest 
of  his  tenants,  the  same  objection  was  taken,  eludes  a  wit. 
Jij^i^.— Our  tenants  nxe  nee^ssary  wit-  "^^ 
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ixorAmeru:  iiet8es>  as  tibey  all  possess  on  oU  leases ;  and 
cuxmLL.   as  their  r^tto  take  mod^  kc  is  admittecU 
they  have  not  tiie  same  dcipree  of  iQtevest*  as 
those  on  the  other  side. 

C^A:.--fThere  is  no  ground  toaf  any  dis« 

'  tinctioQ.    If  the  olgeptiw  was  gpo4  in  the 

former  case,  the  amount  of  the  interest  is 

nothing.    Hiey  are  not  necessary  iR^taesses, 

9s  every  servant  must  know  ^  £i«ts« 

LoED  FiTMiLLY. — ^Tho  objectkm  of  in- 
terest is  ahnost  the  only  one  that  is  an  abso- 
lute exdusiov  of  a  witness^  The  smaUest 
interest  exchides  as  eibct^aUy  as  the^naateitf 
because  the  Court  cannot  distinguish .  what 
d^ee  of  interest  will  infliieoQ?  the  nmid  of 
£uiy  pairticolar  ipdividuaL 

I S^  no  room  fcH*  distinguishing  the  cases* 
The  traants  on  both  odes,  who  take  sand^  are 
IQterestedt  an4 1  inust  repeat  the  same  jndg- 
mentr 

Awitnessex.      Au  objection  wss  taken  to  a  witness  that 

^^^^  |iis  npme  wa^  not  in  the  l|«t. 

%X^^e       Jeffrey. ^It  is  in  the  discretion  of  the 

oppotttcparty.  CouTt  to  allow  the  witucss  to  be  examined. 

Notice  was  given  two  days  ago^  and .  his 
name  was  not  left  out  of  the  mriginal 
from  any  negligeqce  or  improper  motive^ 
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CZ^A.— They  have  ndt  iszamiQed  aeingle  i>.orA»«ix 
witiiei8»  and  aie  not  now  entitled  to  tfau»  as    CAnmu... 
they  ought  to  have  asked  it  at  the  bc^mung         ^^^ 
of  the  trial 

IiOSD  Pmfiu;Y.--*-Th]a  is  entirely  in  the 
.discretion  of  the  Court;  and  I  shall  receive 
this  witness,  as  I  would  hwve  received  the 
vitnesaon  the  other  nde^  if  an  equally  stsoog 
ease  had  been  nude  ont. 

W^ea  there  is  no  surprise,  and  no  attemfit 
at  any  thij^  improper^  I  think  it  my  duty  to 
the  Jury,  and  in  finrwaiding  the  ends  of 
justice,  to  admit  the  witness,  and  that  I  am 
not  merely  entitled^  hut  houpdto  receive  hmu 

ii 

The  witness  at  one  time  had  had  the  ma*  An  otgection 
nagemeat  of  the  defender's  property,  and  was  a^^^ 
fksised  to  look  at  some  leases  gnmted  during  ^|^^^ 

<3^.*--This  is  ineonqMtent:  tibe  lettes  ^«°^ 
are  not  evidence* 

J!^ey.r^The  objection  is  too  late. 

LosB  FiTMiLLY. — ^In  my  opinion,  the 
objection  ought  to  have  been  stated  when  the 
leases  were  ]«odueed. 

]3efore  his  reply,  Mr  Clerk  wished  part  of 
the  leases  sead. 
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AorAseru        LOtRD   PltMlLLY. — They  WOje  pTOcUWed 

cxunxit^    by  the  de&ndoiw  »ttd  I  thmk.  you  ta».  ^tided/ 
'^    toreadtbcjoi. 

4 

;  ■  .  > 
Jfon^d^  opened  tba  oase^  and  oonkafodtd, 
that  tbe  Duke  of  Argjrle  bei^  in&ft  in  ttia* 
batDny  of  KintyisBf  behas  the  right  to  the 
whole  coart ;  or»  if  tbali is  mot  suffideMt,  heha» 
the  right  in  virtue  of  his  commissioii  Its  Admi*' 
iral«  The  defender  has  no  title,  as  he  got  no 
right*  to  the  WKxkf  :&&  miink  high-water 
ttuurk« 

To  support  hk  plea»  the  defender  Bnist'. 
airer.anrexohiaiY^posaesston;  but  idl  we  main-, 
tain  is,  that  there  has  been  a  joint  possession. 

'  J^ey- — ^This  is  a  wnpSb  question,  of  &c(v 
and  tbe  detail  of  law  was  artfidly  giten  to 
perplex,  if  not  mislead.  We  deny^jthe  aeeit» 
•  )r9^  of  th?  statemwt,  avd  deny.'tbat  dnrland 
has  been  part  of  the  barony  for  a  ctotury  past,; 
at  which  Xm^  the  whole  right  whidbi  the  Ar- 
gy!le  ^ily  had  to  the.  lands  was  conrayed  to 
ua. 

The  question  is,  whether  the  Dnke  has 
had  immemorial  possession,  and  such  posses- 
sion as  will  deprive  ihe  defender- of  a  right 
that  would  otherwise  belong  to 
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tiltkn  0f:tlns  CqwH  lm$&  I  fle^  a  r^ase  of  cumebkli^ 
piiter  tatb  than  fbe  p9(imat«  In  t^e  (?(MiTt 
of  Sonon  t&exe.it  *n  diq^te  a#  to  tl^i^^  titles 
of tfaepattieS)  wbicli im^.lie;ifi^et€d  liy  th^ 
state  of  pDasessiDn  r.ittid^  #e  '^^iestiion;fi»  t<} 
ponessionk seot faeK't^ Jmv^.ilie la^  9^]<7 
UaneL  .  it^nviii  thenfiita]i:ii-tQ  the  Gpni^.pf 
Session ;  and  having  the  titifeSt  tt^getlli^'  mth 
the  verdict  on  the  facts,  before  them,  they  will 
t^ke a feonlflex view ^ thfiffhcie casa /  The 
only  questions  here  are,  whether  the  Duke 
has  had' a  eomnon  poiiiptflite  ?  andif  hehad, 
whether  it  was  by  perinission  fiom  the  de- 
fender ?  Of  the  posssession  by  the  de&ndar 
there  is  no  quejstion. 

The  question  under  lEhe  first  Issue  is,  whe- 
ther the  Duke  has  "possessed  for  40  years 
or  upwards*  The  evidence  is  not  discordant ; 
and  you  have  to  say^  tvhiDther  the  whole  does 
not  tend  to  the  conclusion,  that  in  terms  of 
the  Issue, "the  Duke  had;  &c. 

If  you  are  satisfied  that  he  had  possession, 
then  you  must  say  whether  it  was  by  leave 
fix>m  the  drfender.  Thisisaprdposittonwhich 
the  defender  must  prove ;  the  Duke  is  not 
bound  to  prove  a  negative.  There  is  ik)  direct 
evidence  on  this  point ;  and  the  fomier  factor 
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D.  OF  XmoTcc  of  the  defender  pores,  that  he  nt  lean  ndrer 

gave  perriiifttkm.  The  obSj  eVidenoe  eonnAts 
ef  th^  attedipt  to  ftme  mterraptioiia.  Kit 
the  intermptioiis  2i]^pear  to  hare  been  en  ae^ 
eount  of  the  hoar  at  which  the  Duke's  tenants 
came;  and  the  regohtiom  made  by  the  te« 
nants  as  to  the  maimer  of  tsking  ike  sea< 
warci  &e.  rather  confirm  than  weakw  the 
usage  of  taking  iii 


^  Veidkt  £«  the  pmmei  oh  boih  Issues/' 

derkf  Mmieniffi  and  FkMtr,  ibr  liie  AHMpef* 
Jegr^  and  Codtbwii  finr  the  Deftnder* 

(Ageiit«,  </.  and  ilf.  Fcnkr^  and  Lockhwrt  and  Kfnnjsdy,) 


lOED  9ILI.UB8; 


irf^^a.     ScottGAL  t;.  Lady  Mary  L.  CBAWfoKi). 

Baniageft        Ai<  aetiott  of  dsmsges  for  taking  part  of  the 
^SfiS  to.  toof  off  a  house  possesosed  by  the  pursuer. 

Idng  thie  roof 
off  the  house 

ef  a  servant.        Dkfenge-— The  hottso  belongs  to  the  de-^ 


1819.  THE  JUBT  OOUST.  Ill 

SeadfBt,  vAa  vthhsi  to  icpair.ibe  loof ;  md     scov«a& 
tihe  pmmer  vranld  not  quit  pOMsidm.  iiM»rjifA»T 

L.CaAwroftii: 


4t 
4$ 


4€ 
4§ 

u 


<"  Whetiier^iietmtt  the  hours  of  imAw 
^  and  one  o*cloek  of  the  moniiiig  of  the  iMk 
^'  November  I8I65  or  about  that  tim^  a 
*^  number  of  |)er8ons»  at  the  instigation^  or 
acting  tt^car  the  oidens,  ot  by  the  authori- 
ty of  the  defender/did  proceed  to  a  divel- 
^  ling^bouse  called  &awford  Friory  Cotbge, 
then  in  the  occupation  of»  and  inhabited 
by»  &e  pursuer  and  his  famUy ;  and  did 
then  and  there^  under  doud  of  nighty  yni^ 
^  lenily  proceed  to  banicade  one  or  both  of 
^  thedoors  of  the  said  house,  and  to  tear  off 
^  and  throw  the  thatch  firom  the  tiDof  of  die 
**  saidhouse;  w  did  commit  other  acts  of  vio- 
^  lenc^  to  the  great  ahurm  and  damage  of 
**  the  said  pursuer  andhia  fianily<. 

*^  Damages  daimedt  as  restricted  by  the 
*•  pursuer^  to  JL.IOOO.'* 

Cockbum,  for  the  pursuer.'^This  is  a 
simple,  and  in  some  respects  an  absurd  case, 
though  it  was  one  of  a  very  s^ous  nature. 
The  pursuer  was  engaged  for  a  period  of 
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s«oM*v  years  tea  senrant ta the defaider; andtWfeta 
Uj^Y^MAar  ha^e  a  mJUtiiB'isoxiie.  He  wai^  undss;  tMfe 
u.Cbawvq&ik  agreement,  put  in  possession  of  a  house ;  and, 

without  providing  anntler  that  was  suitable, 
the  defender  sent  and  caused  the  roof  to  be 
talcan.  offi  In  ihese  circiirtaianceb  he  .is  'ea- 
tilltfd  U  daoagcB  for  the  intiilt^  a8>  wdl  as 

the  injury.    . 

t     .  •  ■  »     .   .  . . . ,    • 

•  .  •  • 

(fast.the  defender  waa  «iiti6ed  to  take'off  the 

I 

Moi,  but  deny  all  .nobuoe  or  outrkge.  It 
wasbjr  a  personal  oontract  he  grt  posseman  of 
this  house;  and heifig s^rv'aiit  to.thefdefen8^, 
ahe  ¥Mia  eatitled.td  tufai.  him  imfc  when  she 
pleated.  Tfaeanetfaod  of  doisg  it  was. ren- 
dered necessary  J^Jiibiefiifial  to  leave' the 
house.  The  action  of  removing  wte.  unnt^- 
oessiry,  as  this  was  not  a  lease. 


Lord  Oiixilfi&^-^In.  evoy  ciaeofthis 
sort,  there  ace  two:  questumsj->-*l^.  Whether 
damages  are  due ;  26?,  The  atootint.    *:'.  : 

In  many  cases  the  Jury  are  the  proper 
ju^es  of  the  .whold  cme.  But  whefiMa)>lea 
in  justification  is  atated^  it  beowto.  th^  duly 
of  the  Court  to  dispose  tif  it.  Jn^tbe^i^eitdBt 
.case^  it  appears  toinethat  HAvo^<ha(^'eiiBep 
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as  ivell  if  the  defender  b^  not  attempted  to     soovaax. 
justify,  as  I  ftm  clearly  of  opinion  that  she  LABT%fAmr 
acted  illegally,  and  that  the  pursuer  having  ^^^^^^ 
suffered,  he  is  entitled  to  damages. 

In  this  country,  a  penson  is  entitled  to  re- 
pdi  aggression ;  and  if  any  one  forces  his  way 
into  my  house,  I  am  entitled  to  turn  him  out 
The  counsel  for  the  defender  says;  this  house 
belonged  to  the  defender,  and  as  the  pursuer 
refused  to  leave  it,  he  is  to  be  hdd  in  the 
situation  of  a  person  who  forced  his  way  into 
it.  This,  in  my  opinion,  is  an  erroneous 
view  of  the  case.  The  house  belongs  in  po- 
perty  to  the  defender,  but  the  pursuer  was  in 
the  legal  pos^on  of  it.  and  it  «as  therefore 
his  castle. 

His  title  was  a  personal  contract,  by  whioh 
he  was  to  have  a  jsuitable  house,  garden,  &e. 
If  the  defender  had  refused  to  impl^nent 
this  contract,  the  pursuer  must  have  brought 
his  action ;  but  she  did  implement  it,  and  the 
pursuer  being  put  in  possession,  his  right  was 
completed,  and  was  as  effectual  as  by  any  lease. 
But  he  was  bound  to.  remove ;  not,  however, 
at  the  will  of  the  defender,  but  of  the  law ; 
and  he  had  a  clear  and  indisputable  right  to 
keep  possession,  till  a  house  was  provided, 
such  as  the  Judge,    and  not  the  defender^ 

H 
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ScoueAL     thought  suitable.    In  my  opmion»  the  action 

labtMabt  of  removing  was  a  proper  one ;  and  in  that 
i^cnAWFOEi).  ^^^  j^  ^^  gj^^  ^^  jjj^  J^^^g^  provided 

in  Cupar  was  not  suitable. 

It  is  said  there  is  something  ludicrous  in 
this  case;  and  this  is  true;  but  the  conduct 
of  the  defender  mi^t  have  led  to  very  serious 
consequences ;  as^  if  the  pursuer  had  resisted, 
and  death  aisued,  I  am  bound  to  say,  he 
would  have  been  justified  in  the  sight  of  God 
and  man* 

There  was  more  blame  on  the  part  of  the 
defender  than  injury  done  to  the  pursuer ; 
but  as  this  is  not  a  prosecution  at  the  in- 
stance of  the  public  prosecutor,  we  are  not 
entitled  to  consider  the  degree  of  blame 
which  attaches  to  her,  but  merely  the  extent 
of  his  suffering,  which  happily  was  not  very 
connderable. 

Verdict  for  the  pursuer — damages  L.250. 

« 

Cackburtt  and  If.  Drunmondj  for  the  Pursuer. 

Jeffrey  and  Hope,  for  the  Defender. 

(Agents,  Alexander  Goldic^  w.  &  and  George  Lyorty  w.  3»J 
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HiftotBiToir 


DUMFRIES. 

PEZSCXT, 
iOBtf  PXTKXILT'; 


HlDDX-ESTON    V*  GOJLDIE,  ^.    (HtpDI-B*  iQjg^ 

sTON's  Trustees).  -^p^i  ^2. 

•  # « 

Ak  •  action  of  reduction  on  the  ground  of  Found  tiiat ,« 

J     j.T_  1-  J  pdrsdrt  died  of 

oeatn-bea.  the  disea^  ot 

vhich  he  was* 
ill  at  the  time 

Defence.— The  gr^nter,  at  the  date  of  i^^^^  * 
the  disposition,  was  not  labouring  under  the  ^ 
disease  of  which  he  died* 

1SSUE8# 

■ 

i 

*'  1^/9  Whether  the  deceased  John  Hiddle* 
''  ston,  the  granter  of  the  trust^disppsitioa 
**  under  reduction,  died  on  or  about,  the  ^1 1th 
"June  1818? 

2d,  Whether  on  the  29th  May  1818,  the 

date  of  the  said  trust-disposition,  the  said 
^'  John  Hiddleston  was  labouring  under  the 
**  disease  of  which  he  afterwards  died ;  and  whe- 


•   -  t 
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UimtoMmm  *^  ther,  8ubsequen£  to  the  date  of  the  said  trust- 
601.9^  &&   *"  deed,  the  said  John  Hiddleston  went  to 
^-nr^     "  kirk  and  market  ?** 

Medical  m.       After  the  case  was  opened  for  the  pur- 

tlemen  culed 

to  i^ve  an  opi-  SUer^ 

niomontheiift- 

ture  of  a  dis- 

Site  faK  Cockbum,  for  the  defendere,  stoted.— This 
duriqc  tbe  n.  ^^^^  m^gf;  depend  on  ihe  opinknn  of  medical 
witnewea  ai  to  mntlemen ;  and  it  is  important  that  those 
of  the  diaeaie.  who  did  not  See  the  deceased,  should  hear  the 
See  Vol  I.  p.  evidence  of  the  other  witnesses^  This  has 
^^         .    been  done  twice  in  this  Court ;  once  in  a  case 

of  insurance. 

Jefftey^  for  the  pursu^.^— I  should  have 
no  objection  to  the  arrangement  proposed,  if 
it  had  been  made  in  time ;  nor  shall  I  now 
oppose  it,  if  our  witnesses  can  be  found,  and 
also  be  present  at  the  examination.  This  is 
a  medical  question,  and  It  is  important  that 
ihey  should  hear  the  eridence ;  but  those  who 
saw  the  deceased  during  part  of  his  illness, 
are  equally  entitled  to  this  benefit ;  but,  of 
course,  the  duty  of  the  witnesses  will  be  ex- 
plained to  them  by  the  Court. 

When  the  witnesses  were  called. 
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XiOBX)  PiTMiLLY.— You  are  called  herei   Hsuhmtoit 
that  you  may  have  an  opportunity  of  hearing   golhik,  &§. 
the  evideitice  of  the  less  inrtracted  witnesses,     ^■•nr^ 
that  from  the  symptoms  they  describe,  you 
may  be  able  to  give  an  qnnion  upon  the  na^ 
ture  of  the  disease.    It  is  not  for  the  purpose 
of  giving  a  joint  opinion ;  and  therefore  each 
ought  to  form  his  individual  opinion  on  the 
fiu!ts  steted.  mthont  oonimumcstiiig  m^ 
others,  that  you  may  be  able  to  give  that  opi- 
nion when  afterwards  called  and  eacainioed 
separately. 

The  first  medical  gentleumi  called  had  at- 
tended the  deceased  during  a  considerable 
part  of  his  illness. 

When  the  second  was  called, 

Cockbum,  for  the  pursuer,  wished  him  to  The  ftcu,  but 
be  put  in  possession  of  the  Jacts  stated  by  sutld  b^one 

4V**  ««o^  doctor,  detail* 

tnenSSt.  ed  to  another. 

LoBB  FiTMULL Y.— It  appears  to  me,  that 
the  best  course  is  for  Mr  Cockbum  to  read 
his  notes  of  the  evidence,  under  correction  of 
«iy  mistake. 

Whidb  was  done  accordingly. 

Jeffrey. — ^You  are  called  to  a|^ly  a  law 


) 
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HiBDLSBTOv  whidh  meets  with  less  approbfttion  from  the 

OoLDiE,  &e.  profession,  or  support  from  common  sense,  than 

"^^T^     any  other.  It  is,  however,  the  law,  but  y<»i  arc 

bound  to  give  it  the  narrowest  possible  oonf 

struetion,  and  to  favour  the  defender. 

'The  question  is  one  of  medicine  latharthan 
law.  The  pursuer  has  not  proved  that  Hiddle- 
ston  died  of  the  same  disease,  and  we  ^hall 
prove  th^t  he  died  of  a  different  disease. 

Cockbum.^^Tbe  question,  and  the  only 
question,  is,  without  reference  to  the  medical 
name  of  the  diseases,  whether  this  person 
died  of  the  same  disease* 

As  the  law  is  aAnitted,  we  are  only  bound 

to  prove  that  he  was  ill  in  May,  and  that  ]\e 

jstair,  III.  4.    died  in  June.    It  is  of  no  consequence  that 

28.  p.  463.  ,        ,.  ,  1  ^ 

HrJk.  III.  8.    the  disease  may  have  assumed  a  new  form. 

.  •  P-     •       f£Y^^  question  is,  whether  this,  in  fairness,  is  a 

new  disease*  We  proved  that  he  was  ill, 
and  gradually  sunk  under  the  disease.  In 
opposition  to  this,  it  is  said,  he  was  struck 
dead  by  apoplexy.  The  medical  gentleman 
who  states  this,  is  certainly  highly  respect- 
able, but  he  is  a  single  witness,  and  contra- 
dicted, instead  of  being  supported,  by  circum- 
stances. 
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LoBD  PiTMiLLY. — This  is  in  some  re*"  HioB^ESToy 
spects  a  nice  and  difficult  case.  Gold';,  &c- 

A  great  deal  has  been  said  on  the  law  of 
death- bed,  mid  that  it  did  not  meet  ivith  the 
^miration  of  gentlemen  of  the  profession, 
and  therefore  you  must  favour  the  defender. 
These,  however,  are  principles  on  which  you 
ought  npt  to  act.  The  only  question  for  you, 
is  the  pmnt  of  fact,  whether  John  Hiddleston 
was,  at  the  date  of  the  trust-disposition, 
labouring  under  the  disease  of  which  he  af- 
terwards died. 

The  only  part  of  the  law  which  it  is  ne« 
cessary  for  us  to  know,  is  what  is  meant  by 
the  jsame  disease.  Law  holds,  that  any  dis- 
ease followed  Yfith  death  within  sixty  days,  ns 
the  disease  of  which  a  man  dies.  It  is  of  no 
consequence  that  it  may  have  a  difiPereot 
nsane,  or  that  the  person  may  have  been  of 
sound  mind,  or  going  about  his  ordinary 
afibirs.  If  he  had  a  disease  upon  him,  and 
death  followed,  this,  in  contemplation  of  the 
law,  is  the  disease  of  which  he  died.  In 
this  ease,  there  is  no  doubt  the  person  was 
ill  at  the  date  of  the  deed. 

The  evidence  is  of  two  kinds ;  1^/,  That 
of  the  attendants  and  medical  gentlemen  who 
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HxMLESToir  visited  him;  8^  The  opinion  of  tnedkal 
OoLDiE,  Sea.  gentlemen  on  the  &cts  proved. 

Both  ore  l^al  evidence,  and  must  be  at- 
tBided  to ;  but  as,  in  my  opinion,  this  case 
must  rest  on  the  opinion  of  the  medical  gen- 
tlemen, it  is  not  necessary  to  say  much  on 
the  other  evidence,  though  it  may  be  of  use 
in  correcting  the  medical  evidence/ 

[His  Lordship  then  stated  the  evidence  for 
iiie  punoer.] 

We  are  not  to  consider  ourselves  as  doctmns, 
or  to  form  our  own  opinion  of  the  nature  of  the 
disease.  It  is  mudi  safer  to  take  the  result  of 
tiie  o^mons  given,  -which  went  to  this,  that 
Ihoogh  the  symptoms  might  vary  a  Utile,  the 
dJRflwwff  remained  the  same* 

If  the  case  had  rested  here,  there  could 
have  been  little  doubt;  but  there  has  been 
most  important  evidence  given  for  the  de- 
fenders, to  prove  that  this  person  died  of  a  to- 
tally difiersnt  disease ;  sad  you  must  nudce 
Up  your  minds  on  tibe  question  of  fiust,  afiber 
balanriing  the  evidence. 

The  defence,  in  this  case,  is  a  yecj  nice 
one ;  and  I  think  the  burden  of  proving  it 
tests  on  the  defender.  The  pursuer  has  made 
wit  his  case^  and  placed  it  in  this  sitnation  iko 
entitle  him  to  a  verdict,  if  the  defender  does 
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not  prove  deaily  and  distinctly  the  drfence,  KxDwxnom 
that  Hiddleston  died  of  a  difFecent  disease.       Goi.b»,  &c 

It  is  therefore  neceissary  to  go  through  the 
evidence  for  the  defender,  and  balance  the  oppo-' 
iite  opinions.  Dr  Maxwell  gives  it  as  his  de- 
cided opinion,  that  Hiddleston  died  of  a  very 
different  disease ;  and  tl]»  symptoms  he  describe 
ed,  convinced  another  medical  gentleman  that 
Hiddleston  died  of  apoplexy,  which  they  agreed 
in  opinion  was  not  a  commim  consequence  of  the 
previous  complaint.  It  does  not  appear  to  me 
that  Maxwell's  evidence  is  liable  to  the  objec- 
tion taken  to  it,  that  he  is  a  single  witness  un« 
supported;  and,  tha:efore,  I  state  this  as  a  case 
in  whidi  the  opposite  opinions  are  to  be  ba- 
lanced. If  the  disease,  though  different,  had 
been  a  common  seqsel  or  result  of  the  other, 
I  would  have  held,  that  upon  this  ground, 
the  ddender  had  fidled ;  but  the  reverse  has 
been  proved.  It  is  not  possible  then  to  re- 
ecounle  the  testimony.  I  riiaU  therdSne  sum 
up  bolli  sides,  and  leave  it  to  a  respectable 
Jury  to  decide  between  the  contiadictcHy  opi- 


These  can  be  no  difficulty  in  the  form  of 
the  vecdict :  you  may  either  convert  the  Issue 
into  an  aeffixmative  or  ipegfdive^  or  iod  for 
the  pursuer  or  defender. 
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HiDDx.csToy       The  verdict  was  for  the  pursuer  on  the  dif« 
GoloTe,  &JC   fereut  pdnts  in  the  Issues* 

Cockbum,  Maiilandf  and  JFhigftam,  for  the  Pursuer. 
Jeffrey  and  Ivory  for  the  Defender. 

(Agents,  4'  Golt^y  w.  s.  apd  fFm.  ^er^,  w.  9.) 


DUMFRIES. 

PRESENT, 
X.OKD  PITMILLT. 


I8I9.  McLean  v.  Sibbald* 

April  13. 

Damages  for    An  actioB  of  damages  for  d^mation. 

defiunationt 

I 

D£FENC£,"-^No  giound  for  the  action^ 


ISSUES. 

^*  l^A  Whether,  on  or  ahout  the  &th  day 
*<  of  June  1816,  the  defender  did  insert,  or 
**  cause  to  he  inserted^  in  the  Book  of  Beoords, 
**  or  Minute  Book  of  the  Kirk-sessioii .  of 
^^  Kirkmabreck,  a  certain  paper  referred  to  in 
^^  the  summons,  d^matory  of,  and  injurious 
*^  to,  the  pursuer,  as  the  act  or  minute  of  the 
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'^  Kidc-seasMm  of  Kirkm^bi^,  widumt  the     i^^Lv^ar 
*'  autlionty  of  the  gaid  ^jxk-^sessioa  ?"  8»b1i.d. 

The  second  Issue  was^  Whether  thede? 
fender  cpmmum^t^  the  contents  of  the 
aforesaid  writing  at  supdry  times  ^nd  phKses 
to  several  iodiyiduals  ? 

Damages  and  soUtijom  Jlaid  at  L.100. 

The  de^nder  w^  minister  of  the  parish  of 
JBorkmahrecky  9nd  the  pursuer  one  of  {the 
dders.  Certain  differences  occurred  between 
them ;  and  the  pursuer  alleged  that  the  de- 
fender got  the  other  elders  to  sign  9  certificate^ 
and  caused  a  minute  to  ]be  inserted  in  thp 
Kirk-session  r^rd»  whi(^  hp  considei:^  ^ 
famatory. 


In  this  case,  a  prpof  had  been  taken  o| 
commission.    When  one  of  the  mtiiesses:was|  ^ilS?;^ 
called,  an  olgection  was  taken  that  he  had 
gone  with  the  agent,  and  had  been  present 


agent,  and 
been  present 
at  the  exami- 
nation of  other 


,-at  the  examination  of  two  witnesses.  /  witnesses. 

LoBB  PiTMiLLT.-— It  is  impossibje   fqr 
me  to  receive  the  witness* 

When  the  deposition  of  one  of  the  wit- 
nesses who  was  dead  was  produced. 


\U  CAS£S  l^IED  lit  April  It, 

Jeffrey,  {or  the  defender,  olgected. — Evi- 
dence of  what  a  dead  man  has  said,  is  only 
competent  {tfter  the  better  evidence  is  ex- 
hausted ;  and  there  are  two  members  of  Ses- 
sion not  yet  called.  This  proof  was  eiv  parte, 
as  there  was  no  condescendence,  or  any  inti- 
mation that  the  proof  was  going  on. 

Cockbum,  for  the  pursuer. — ^The  defender 
dedined  the  jurisdiction  of  the  Court,  and 
did  not  attend.  The  objection  rests  cm  the 
mere  fact  of  his  not  being  present. 

LoKD  PiTMiLLY.— -I  am  not  aware  <^ 
the  rule  contended  for  by  the  defender,  that 
an  the  superior  evidence  must  be  &st  ex- 
hausted. If  this  is  competent  evidence,  I 
cannot  interfere  to  prevent  the*  pursuer  pro^ 
ducing  it  at  the' time  he  thinks  proper. 

In  my  opinion  the  evidence  is  admissible, 
but  liable  to  observation  to  the  Jury.  In  ihe 
Court  of  Session  it  vras  found  that  this 
proof  was  r^ularly  takai,  and  therefore  I 
am  bound  to  receive  it  here.  When  it  was 
said  to  be  eof  parte,  all  that  was  meant  was, 
that  no  one  was  present  on  ihe  part  of  the 
defeufier,  to  cross-examine  the  witness.  It  is 
f;heref<»re  defective,  and  liable  te  this  objec- 
tion. 


Ut*.  TR{:  JUST  COITET*  19$' 

When  one  of  the  witnefises  fonnerly  ex-  uimm 
amined  iros  called,  the  oounsel  agreed  in  *sibLx]». 
oiinion,  that  he  was  entitled  to  read  his  for*     ^''•^v^*^ 

.         •  .  A  witness  ex* 

mer  deposition.  aminedonooiii- 

ininicm,a]]ow« 
ed  to  Ktd  hii 

Befoite  closing  his  cMe»  the puMiw  gave  ^EwSJ^ 
in  the  process  in  the  Court  o£  Session.  •uane^ 

J^ey.-^The  pursuer  must  dose  hia 
case. 

LoBD  PiTMiLLY.^-*If  he  wiihes  to  have 
any  passage  read  fiom  the  prooesjs,  he  ought 
to  point  it  out 

J^rey.^^Thk  is  a  case  not  to  get  repa- 
ration for  a  real  injury^  but  an  attempt  to 
gain  a  victory.  If  the  paper  was  improperly 
inserted  in  the  minutes  of  the  Kirk-^ession, 
it  was  done  by  a  r^^ular  meeting  of  the 
JBession ;  and  bdng  an  eqdesiastical  offence, 
cannot  be  corrected  in  the  civil  court  The 
only  point  of  any  importance  therefore  is, 
whether  he  fefaiicated  it ;  and  if  you  find  for 
the  pursuer  am  thifii,  you  must  then  consider 
whethtf  it  is  libellous. 

Chckburnj--^We  are  only  anxious  for  a 
verdict  in  vuidication  of  character— not  for 
high  damages.    We  do  not  accuse  the  de- 
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M'LKAif     fender  of  forgery,  but  that  he  caosed  this  to 
SiBBAiD.      he  inserted  without  authority. 

There  is  no  question  faere^  whether  the 
defender  has  suffered  damagei  as  he  has  a 
separate  action. 

We  wish  a  ver^Het  as  a  ground  for  th^ 
Church  Court  <Mrdering  tibiis  to  be  crazed. 

LoBD  Pi^MiLLY.— At  an  early  stage  in 
this  cause  in  the  other  Court,  I  ejsipress^d  a 
desire,  that  it  i^ould  be  settled  out  of  Court. 
But  the  parties  were  entitled  to  judge  for 
themselves ;  and  our  duty  now  is,  to  decide 
it,  with  reference  to  the  justice  of  the  case — 
not  to  which  party  was  right  or  wrong  in 
continuing  the  discussion* 

The  only  points  in  this  case  are  contained 
in  the  Issues.  There  k  no  question  of  for- 
gery :  it  is  only  whether  this  paper  is  inju- 
rious, and  was  inserted  without  authority. 

On  the  first  question  you  will  judge  whe- 
ther you  can  doubt  that  the  paper  is  injurious. 
On  the  second^  whether  it  was  inserted  in  the 
minutes,  without  the  authority  of  the  Kirk- 
session,  there  is  evidence  on  both  sides. 

The  paper  consists  of  two  paMs ;  and  you 
must  decide  whether  the  part  which  appears 
otgectionable,  was  aiqpioTed  of  by  the  Session. 


There  was  a  counter  action  by  the  defender 
in  the  above  cai§e,  against  the  pursuer.  It 
had  been  agreed  that  the  same  Jury  should 
try  both  cases.  No  additional  evidence  v^ras 
produced  in  the  second  case,  but  it  was  open- 
ed on  both  sides ;  and  after  the  reply  for  the 
pursuer.  Lord  Pitmilly  shortly  stated  the 
case  to  the  Jury,  who  returned  a  verdict  foe 
the  pursuer,  damages  Is. 

Jeffrey  and  Ivory  for  Pursuer. 

Cockbum,  Maitland,  and  jBTamtT^oA  for  Defender. 
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If  you  think  it  injurious^  and  that  it  was 
inserted  without  the  authority  of  the  Session^ 
then  the  justifii^on  flies  off. 

2d  Issue. — It  appeals  that  the  contents  of 
this  minute  were  shewn  to  several  of  his 
brethren,  but  it  was  not  extensively  circulated. 

If  the  defender  inserted  the  minute  vidth- 
out  authority,  it-was  certainly  blameable ;  but 
neither  party  come  off  well ;  and  we  have  seen 
a  great  deal  too  much  temper  in  this^  case^ 

^*  Verdict  for  the  pursuer,  damages  1&" 

Cockbum,  Mailland,  and  HamUton,  for  Pursuer. 
Jeffrey  and  Ivory  for  Defender. 


U8  CAS£S  TBI£B  IN  ApriLU, 


SKUClftC 

Raveev. 


.  BUMFBIE8. 
PBxacjrr, 

LOBD  FIT1CILI.T« 


1819.  Selkirk  v.  Rankin. 

BwDaffM        An  action  of  damages  for  de&mation. 

^^!^<^      Defence.— A  denial  of  mafice,  or  of 
forde&matorj  having  uscd  the  expressions,  as  kid. 

sua  to  have 

been  used 

agunst  the  ISSUES. 

memben  of 

that  inoorpo- 

^^^  •*!**,  Whether^  on  the  28Qi  day  of  Octo- 

^  ber  1814^  or  about  that  time,  the  defender, 
.^  when  presiding  as  one  of  the  Bailies  of 
*'  Dumfries,  at  the  roup  of  the  Flesh-market 
^  dues  of  that  burgh,  did  publicly,  and  in  the 
^  presence  and  hearing  of  a  number  of  Jus 
^  Majesty's  subjects,  there  and  then  as- 
**  sembled,  falsely  and  injuriously  declare, 
^  that  the  said  town  had  been  swindled  out 
**  of  their  rents  and  dues  for  several  years, 
'^  or  did  use  words  to  that  effect ;  and  whe- 
'*  ther,  on  said  oecMioii»  tiie  said  defisnder 


Jeffrey,  for  the  defender,  said,  it  is  diffi- 
ctdt  to  speak  seriously  of  this  ease.  The  pur- 
suer has  not  proved  his  ease ;  and  even  if  he 
had,  you  might  find  for  the  defender. 

LiORD  PiTMiLLY  left  the  case  to  the  Jury, 
as  too  dear  to  require  going  over  the  evi- 
dence, or  saying  any  thing  upon  it. 


<c 


Verdict  for  the  defender/* 


Gockburn  and  Whighan  for  the  Pursuer. 
Jeffrey  and  Maitland  for  the  Defender. 

I 
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**  meant,  or  did  declare  that  he  meant,  the     Seuuwe 

'^  words  aforesaid  to  apply  to  the  incorpora-      iuvxin. 

"tion  of  fleshers,  or    individual    members 

^'  thereof  frequenting  said  market,  to  the  in- 

*^  jury  and  damage  of  the  said  pursuer,  he 

^^  being  a  member  of  s^d  incorporation,  and 

*^  frequenting  said  market  ? 

*'  2<f,  Whether,  on  said  occasion,  the  de- 
^  fender  did  falsely  and  injuriously  say,  that 
'^  the  said  incorporation,  or  individuals  there- 
^  of,  frequenting  said  market,  were  a  set  of 
**  swindling  rascals,  or  did  use  words  to  that 
^  effect,  to  the  injury  and  damage  of  the  said 
'*  pursuer,  he  being  a  member  of  said  incor- 
'^  poration,  and  frequenting  said  market  ? 

''  Damages  laid  at  L.IOOO." 
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DUMFRIES. 

PRESEKT, 
lORD  riTMXLlT. 

1 
• 

i 

1819. 
April  14. 


Ille^timacy 
found  not 


proT^n. 


Bell  v.  !6ell. 


-  • 


ItEDtJCTiOK  of  the  service  of  a  daughter  as 
hc^ess  to  her  fiither,  on  the  ground  that  the 
inquest  had  not  sufficient  evidence  of  the 
marriage  of  the  father,  or  the  legitimacy  of 
the  daughter. 


ISSUE. 


**  Whether  the  defender,  Janet  or  Jessie 
*^  Bell»  is  the  legitimate  daughter  of  the  de*- 
"  ceased  William  Bell,  of  the  island  of  St 
«  Kitts  r 


\ 


I 


An  objection  was  stated  to  the  competency 
of  a  witness,  that  he  was  married  to  the  niece 
of  the  pursuer ;  but  the  objection  was  not  in- 
sisted on. 


The  niece  of  a      When  the  ttext  wituess  was  called, 

pursuer  receiv- 
ed as  a  witness. 
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Jeffrey  otjjeeted.^x-^e  b  the  niece  of  the 
pursuer.  In  the  o^ure  of  secret  fiid»,  itdationB 
ard  admissible;  biit  this  is  tai  alttempt  to  prove 
gfendrd  repute,  where  reUtions  are  not  eveli 
the  best  i^tnesses. 

CocAr6«rw.—We  may  ask  these  near  dela- 
tions whether  the  defender  was  not  introduced 
t6  them  as  an  illegitimate  child ;  and  if  so,  it 
is  of  no  consequence  though  all  the  worid  be- 
lieved het  legitimate. 

Jeffrey. '^li  &  pefsbti  is  ift  posseiSidn  bf  a 
stattis,  the  declaration  of^  ohef  p^ent  tirill 
not  deprive  him  of  it,  especially  when  that 
declaration  is  attempted  to  be  j^roved  by  those 
who  ^re  disputing  the  i^t  to  the  ptiopeity^ 

Lord  Fitmilly  suggested,  th4t  the  dther 
evidence  should  be  first  eidled.  After  several 
other  witnesses  were  examined,  the  niece  was 
again  called,  to  prove  the  general  repute  and 
declarations  among  tiie  connei^ions  of  the 
family. 

LoBB  PiTMiLLY.-— This  is  a  very  deli* 
cate question ;  btitof  late.  th«e  has  beena 
relaxation  of  the  tule  as  to  calling  near  rela-  I 
tions.    So  far  as  the  evidence  relates  to  what  / 
took  place  in  the  family,  I  think  it  ought  to  t 
be  received;   but  I  hope  the  examination] 


ise 
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wi)l  be  confined  tq  what  took  place  in  the  fa- 
Tf^ikf,  ptherwiso:  1  must  stop  it. 

To.  this  dedsion  a  Bill  of  Exoeptions  was 
j^n^ered,  which  XfOrd  FitmiUy  stated  to  be 
proper,  as  the  question  ought  to  be  dedded 
J^y^he  Court. 


f    The  sister  of  a 


The  sister  to  the  pursuer  was  next  called. 

pursuer  receiv-  * 

ed  as  a  witness.  Mr.  Jefircy  again  took  the  objection. 

Lord  Pitmilly. — This  falls  under  the 
same  rule.  I  can  make  no  distinction  be- 
tween a  niece  and  a  sister. 


A  person  who 
merely  resided 
in  the  West  In- 
dies,  an  incom- 
petent witness 
to  prove  the 
hiw  of  a  parti- 
cuhir  colony. 


A  depontion 
formerly  taken 
on  the  same 
ftcts,  ought  to 
be  read  to  a 
witness  before 
he  is  examined. 


It  wias  alleged  that  the  mother  x)f  the  de- 
fender was  a  mulatto ;  and  a  witness  who  had 
been  14  years  ia  the  West  Indies,  and  had 
been  for  a  few  days  ati  St  Kitts,  being  asked, 
whether,  in  that  island,  an  European  could 
legally  marry  a  womtan  of  colour ;  an  objec- 
tion was  taken  to  the  question. 

Lord  Pitmilly, — You  cannot  prove  the 
law  by  this  witness. 

The  first  witness  for  the  defender  having 
stated,  that  he  gave  evidence  before  the  in* 
quest .  at  the  service  of  the  defender,  and 
tiiat  what  he  then. swore  was  true,  it  was 
proposed  to  read  his  evidence* 
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Cockhurn  objects. 

Lord  Pitmilly. — So  far  from  thinking 
it  incompetent,  it  appears  to  me,  that  thijs 
deposition  ought  to  have  been  read  to  him  be- 
fore his  examination.  '« 

Maitland,  for  the  pursuer. — ^We  shall 
prove  that  the  defender  was  brought  home 
by  har  father,  and  introduced  to  his  rektioiici 
as  a  natural  child ; — ^that  her  mother  was  a 
woman  of  colour ; — ^and  that  there  cannot  be  a 
I^al  marriage  between  a  European  and  a 
woman  of  colour, 

Jeffrey,  for  the  defender. — Her  father 
brought  the  defender  home,  and  she  was  recfeiv- 
ed  and  treatied  as  his  daughter,  till  lately.  •  The 
pursuer  has  not  proved  his  case;  but  I  shall 
strengthen  the  case  of  the  defender,  by  proving 
the  general  repute  that  she  was  legitimate.'  *- 

The  prejudice  may  be  strong  against  mar- 
rying a  woman  of  colour,  but  there  is  no  law 
against  it.  ,  . 

ClocAAw/7^.— This  is  a  simple  question  df 
evidence ;  and  as  there  was  no  opposition'  at 
the  service,  you  must  decide  as  if  you  were 
the  original  Jury.  Here  there  is  conflicting 
evidence,  but  the  preponderance  ib"  for  the 
pursuer. 
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Ssi&  Lord  Pitmilly. — ^Hiq  d^fi9«flkr  M   in 

Beu.  fKMSMSibii  pf  th9  ,9!ta<a^  9f  legiti!]liae|f.  The 
piimier  brings  a  veduotioa  of  her  9emofo 
and  the  i^ermen^  is,  that  ^  is  jB«t  l^giti<' 
mate. 

There  is  no  doubt  that  the  pursuer  must 
ttudce  ^ut  his  case  by  fid],  complete,  a|id  sa« 
tis&ctory  evidence,  and  that,  if  he  fiuk^  lie 
cannot  get  a  verdict  The  de&nd^  has 
noUiing  to  do,  unless  a  prima  facie  case  is 
made  out  against  her. 

It  is  erroneous  to  suppose  that  you  are  in 
the  situation  of  the  original  inquest ;  for  the 
defender  having  a  verdict  in  her  favoar,  and 
the  pursuer  undertaking  to  prove  that  she» 
the  defender,  is  not  the  lawful  child,  he  must 
distinctly  prove  this  point,  or  there  must  be 
a  verdict  for  her.  If  the  proof  had  been  laid 
on  her,  then  ^e  must  have  been  pr^ared 
mth  the  best  evidence  to  support  her  ^c^ti- 
ma(^.  The  testimony  of  near  relations  iii 
that  case  would  have  been  good  evidence  for 
berl.  And  in  the  present  q^cumstaiTtial  case, 
their  evidence,  although  adduc^  against;  her, 
is  not  to  be  thrown  put  of  view. 

This  is  die  gmieral  view  4)f  the  evidence.^ 
You  are  not,  hpwevcr,^  to  dedde  by  mere  sus* 


Au  application  was  made  to  the  Count  of 
Session  for  a  new  trials  on  the  ground  of  a 
res  nw^er^  &c»    The  pursuer  was  appointed  ^ 
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picii»D,  but  must  ask  yourselves,  has  the  pur- 
suer proved  his  c^se  to  jcomplete  satisfaetion  ? 

[His  ILordship  then  commentied  i9n  t|ip  evi- 
4lenoe5  a|id  remarked  on  jthe  absence  q{  any 
proof  by  medical  gentlemen,  that  the  defender 
was  the  daughter  of  a  n^ulatto,] 

You  heard  it  doubted  if  the  near  relations 
are  competent  witnesses.  I  think  they  are ; 
but  I  now  tell  you,  that  you  are  to  take 
their  evidence  wit)i  considerable  allowance, 
and  that  it  is  to  be  weighed  with  care  and 
scrupulodty. 

With  respect  to  her  father's  marriage 
to  a  mulatto,  there  is  no  law  against  such 
marriages,  but  merely  a  strong  prejudice,  as 
again^  ai»  impj^per  ^pnnection. 

Verdict—"  For  the  defender,  in  respect  the 
"  ille^^ipAcy  of  the  defender  is  npt  proved.'' 

Cockbum  and  JMaitland  for  the  Pursuer. 
Jeffrey  for  the  Defender. 

(Agents,  Johnston  &  JLUHe^  and  fVm.  Martm*} 


1*6  CASi»TEIEDIN  May  81, 

Bell  to  give  in  a  spedal  condescendence  of  the  dxr 
cumstances,  and  the  names  of  the  witnesses. 
The  Court  afterwards  Fefused  the  new  trial ; 
on  the  ground,  that  if  the  pursuer  did  not 
know  the  fects  to  which  he  referred  before  the 
trial,  he  might  have  done  so. 


PRE8EKT, 
LORD  OILLIES. 


1819.       EDiNBtJBOH,  Leith,  and  Hull  Shipping 

May  31. 

GOMPANY,  V.  OgILVIE. 


Finding  as  to    SUSPENSION  of  a  charge  by  the  defender 

deUveiy  of  a      ^   '  ,  • 

cask  of  paint,    for  the  price  of  a  cask  of  paint  . 

andthatybythe  . 

usa^inLeith, 

gooi^tocarters      DEFENCE. — ^Tho  cask  was  delivered  to  a 


directions. 


delivery  to  the 

consignee  in 

EdinEuigh.  ISSUES. 


^'  Isty  Whether  the  suspenders,  on  or 
"about  the  17th  May  1814,  delivered  the 
"  goods  referred  to  in  the  lybel,  to  Widow 
"  Wilson  and  to  George  Stedman,  members 
*^  of  the  Society  of  Carters  in  Lcith,  with 
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*  proper  directions  to  deliver  the  same  to  the 
•*  eharger  ? 

**flk/,  Whether,  when  goods  are  trans- 
**  mitted  by  smaeks  or  coasting  vessels  from 
'*  England,  and  condgned  to  persons  in 
^'  Edinburghv  ddivery  of  the  said  goods  to  a 
*•  member  of  the  Society  of  Carters  in  Leith, 
"  with  proper  directions,  but  without  a  re- 
f'  cmpt,  or  insertion  in  the  Carter^s  books,  is, 
"  by  jthe  usage  of  the  trade  in  Leith,  held  to 
**  be  equivalent  to  delivery  by  the  shifi-own- 
^  ers  to  the  consignee  in  Edinburgh  ?' 


Edixburoh, 

Leith,  and 

Hull  Ship- 

pixo  Ce. 

OoiLYiz. 


Two  casks  of  paint  ware  sent  to  the  d^ 
fender.  He  adn^tted  receipt  of  one>  but  said 
the  largest  had  not  been  delivered.  The 
suspenders,  pursuers  of  the  Issue,  maintained, 
that  their  contract  was  only  to  carry  goods  to 
Leith,  and  that  deliveiry  there  tp  a  regular 
licith  carter  was  sufficientv 


A '  witness   was  called   to   prove,   that   de-   Parol  evidence 

livery  to  a%eith  carter  was  held  good  dc-  ^oof^aded! 

!•'     '  J    __  J*  J.      ^i.  X  •        sioninaCourt 

livery,  and  was  proceeding  to  state  an  m-  of  Record. 
stance  in  support  of  his  o^ion. 

Lord  Gillies. — This  was  a  trial  ;n  a 
Court  of  Record,  and  we  cannot  take  the 
decisi(«  from  a  witness. 
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EDiKBvmeB,       An  objeetion  wa$  taloeii  to  a  witness^  tbat 

lUrL^'smr.  his  Dame  was  not  in  the  list ;  the  name  in  the 

"^""l^  Kst  being  X  F.  Walker,  instead  of  James 

2^;^  Thomas  Walker, 
A  witness  re.       LosD  GiLLiES**—!  must  proQced  on  the 

^^int^^°  same  rule  as  in  the  Court  of  Justksiaiy*  and 

SlX'St^^  rgec5t  tlus  witness, 

Whett  die  first  witness  for  the  defepder 
wascalled^ 

Jeffrey  objected«---He  is  int^ested,  as  he 
is  a  partner  of  the  present  Shipping  Com- 
pany,  in  which  the  late  company  is  merged, 
and  for  the  debts  of  which  they  ^e  liaUe. 

Forsyth. — ^They  must  prove  tills  jif  tl^ 
insist  in  it  His  intereot,  if  be  has  any^  is 
i^ainst  us»  and  therefoare  he  is  a  competf^ 
witness  for  us. 

LoED  6iLLi£;s.-<i*The  Edinbuu^h,  Leith, 
and  Hull  Shipping  Company  does  not  now 
exist,  and  cannot  be  represented.  The  pre- 
salt  Company  is  not  here  as  9  p^y»  and 
where  i^  the  eyideoos  thirt;  tbe  former  .one 
merged  in  this  ?  If  you  mew  to  provje  ^is 
by  a  witness,  I  think  that  evidenee  ^i^ould  be 
incompeteut* 

Abulker*8  boolL  * 

te^offi™*''      A  witness  produced  th^  bulkpr's  ^f^si^, 
book,  received  written  by  s  clcrk. 

us  evidence.  "^ 
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J^frpy  pl^ectoi— Tl]«  clerk  ouglit;  to  be 
called 

jMm  fi|Li;.iE&-^T]ie  mtoeas  M4  this 
j»  be  ap  io4b^b<K^  aad  prf!KUlate4  bi£f  ec^it 
^bot  1^  it. .  1  ibeitt^  Md  it  tp  be  <^i* 


XjEith,  and 

HvLL  S191V 

pivo  Co. 


^f^lhsif.'^Tbt  mxuk  dfimaaded  i$  ray  sbmU* 
Aiit  InvolFes  1^  geaeral  ^Hesdoa.  W^  efaal} 
proiFe  bjr  oyv  bndsBg  hodk^  tbat  th^  cask  w«8 
deliviered  to  «  L^ith  carter,  whicb  is  the 
s9me98deUy^t0aci»]!ijier;  ^d  wbea  thioigs 
im  Ifst,  it  ij?  tb«  ewii^r  wW  is  li^t^e. 

<!:oekburn.^Th^  m^  JM  i»  thai  «W* 
ijB,  whether  this  OMk  was  deliveped?  We 
4sh^  pn>ve  tfa^t  it  wti»  n^  didiv^sed^  Thegr 
ftme  tlotit  tbejr  delnrered  it  to  a  eaart^ ;  hat 
he  did  not  delhrer  it  te  th?  defieadsr. 

Hie  seoond  hme  is  oot  a  ^[uestioii.  of  opi- 
nion,  but  vsage;  and  they  have  &iled  in 
proving  it*    Leith  carters  are  not  carriers. 

|j0flai^  QvLLim^f^Wt  have  menejy  the 
question  of  &ct  to  try ;  and  it  appears  to  me, 
that  the  landing  book  of  the  Company,  the 
bulker's  book,  and  the  carter  who  actually  re- 
ceived the  cask,  are  sufficient  to  prove  the 
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May  31, 


Ediitbueoh, 
liEiTH,  and 
H17I.I.  Ship- 
ping Co. 

V. 
OOILYIX. 


first  Issue,  and  to  warrant  you  in  finding  that 
the  cask  was  delivered  to  the  carter. 

On  the  second  Issue  it  is  impossihie  to  de- 
ny that  there  is  contradictc»y  evid^ce ;  and» 
what  is  singular^  the  witnesses  were  perfectly 
fiir.  »d  '^^  U,  give  i^  l^ 
under  a  proper  sense  of  their  oaths.  The 
Shipping  Company  being  pursuers,  are  bound 
to  prove  the  affiimative  of  the  Issue,  which 
is, '  not  what  shaiM  be  the  rule,  but  whe- 
ther it  was  held  as  the  usage  of  Leith,  to 
firee  the  Company,  on  delivery  to  the  carter. 

The  evidence  for  the  pursuers,  I  conceived 
sufficient  to  prove  their  case ;  but  there  have 
been  a  number  of  witnesses  equally  reiq>ect- 
9ble  brought  on  the  other  nde.  The  ques- 
tion is,  whether  the  pursuers  have  proved 
the  understanding  to  be  general  ?  and  if 
you  cannot  go  that  length,  you  must  find  for 
the  defender, ' 


Verdict — ^*  For  the  pursuer  on  the  first  Is- 
^^  sue,  and  for  the  defends  on  the  second.^' 


Jeffrey  for  the  Pursoer.. 

Forsyth  and  Cockbum  for  the  Defender. 

(Agents,  Daniel  Fisher^  and  James  Dunlop,  w.  ».) 
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Mathbiov 

NicoLsoira* 


SBESEKTy 
LORD   FITMILLY. 


Matheson  v. Nicolsons;  and  McDonald*       1819. 

&c.  V.  Matheson. 


b:  fir$t  of  these  was  an  action  of  ciamages  Damages  for 
against  oAe  of  the  trustees  on  the  estate  of  punum^^^^^ 
Courthai,   for  not  putting  the  pursuers  in  ^^°°°^* 
possession  of  certain  portions  of  that  estate. 
The  other,  an  action  c^  damages  by  the  trus- 
tees against  the  tenants,  for  not  taking  pos- 
session ivhen  offered. 

Defence. — ^The  pursuers  were  not  re- 
fii&ied  possession;  they  did  not  bring  stock 
for  the  fiirm ;  or  produce  caution,  in  terms  of 
the  minute  of  lease. 

ISSUES. 

**  Whether  the  defenders  refused  to  give 
<'  the  pursuers  entry  and  possession  to  certain 
''  portions  of  the  lands  of  Laginduin,  referred 

to  in  the  summons,  at  Whitsunday  1816, 


!♦*  CASfiS  TRIED  tN 


June  1, 


'Mkrniio^  **  (inform  tOf  and  in  terms  of^  the  mutoal  mis- 
mtoL^a^s.    **  sives  of  lease  ratered  into  between  the  said 

parties,  on  or  abotit  the  14th  day  of  May 

1816»  to  the  loss  and  damage  of  Ike  said 
•^pursuers?  Or, 

^*  Whether  the  pursuers,  being  duly  offer** 
*'  ^*  poi^siessiotl  by  said  defenders,  of^  tke 
^^  lands  aforesadd,  iii  t^rmH  of  the  missives, 
*^  refused  to  accept  of  the  same,  to  the  loss 
**  mA  dailiage  of  thd  said  ddkidl^s  ? 

''  Datn^as  daimed  by  pio^BUer,  L<300. 

^  DaiMi^dS  dakMd  1^  drfet^rsi  Ij.40a'^ 

JSuehanan.-^OfkB  of  the  tfostcM  let  ihe 
land  without  authority,  and  hioke  his  bargwd, 
as  the  shortest  way  of  settiing^tnattei&  The 
pursuers  were  ready  with  a  cautioner,  but  not 
bouiid  to  produce  him,  till  fc  rq^ulai*  taek  was 
IkMished.  It  was  not  sufficient  to  waiii  the 
fbtmer  tonabts:  they  otfght  ta  have  been 
ejected* 

Cockburn. — The  pursuers  were  not  pre- 
pared to  enter  into  poiisession  ;  and  finding  a 
disposition  in  the  former  tenants  not  to  re* 
move,  they  wish  to  found  on  thiei  a  dlaim  of 
damagei9.  Even  if  the  defender  broke  bar- 
gain with  thcfm,  it  does  not  follow  that  they 
must  have  damages^  as  they  ofibred  L.30  for 
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the  ftrm,  and  it  in  now  let  for  L.flO.  The  matscmt 
trustees,  ttot  finding  the  pilrsu^s  ready  to  Nicot«oir«. 
tak6  possesfiAefii,  did  not  preeeed  to  eject  the 
fiurmer  tenants. 

J^^*^^^e  seeond  Issue  bcsbg  aban- 
dotted,  is  a  dedsive  faet  in  out  &vour.  We 
aM  imtitied  to  damages  ftir  the  dkappiriflt- 
menty  as  wdUi  as  for  the  Actttal  loss. 


LoBD  PiTMiLL  Yi-f-Thii  appears  to  belong 
to  fli  very  simple  class  of  eases';  and  I  hare  no 
doubt  you  Will  give  a  verdict  satis^toty  to 
justiee. 

There  arfe  here  mutual  claims  for  damages. 
Upon  the  exact  same  £icts.  The  actibii  at 
the  instanee  of  the  tmiant,  was  long  before 
that  for  die  landlord,  who  seems  to  havfe 
thought  that  he  would  stand  in  a  better  si- 
tuation as  pursuer,  than  if  he  was  merely  de- 
fender* 

The  defenders  have  brought  no  proof  of 
the  seeond  Issue;  and  you  are  th^efore  to 
coimder  this  merely  as  a  claim  of  damages  on 
the  part  of  the  pursuers ;  and  the  questions 
are,  1^/,  Whether  damages  are  due ;  2d^  The 
amount. 

The  history  of  this  case  seems  to  be,  that 
Nicolson  sent  for  the  pursuers ;— that  he  in- 
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MATflSflOK  tended  to  let  the  "poweadcias  to  theni>  and 
NicouoiTfl.  fixed  a  rent; — ^that  this  agreement  was  re- 
duced to  writiBg^  but  disapproved  of  by  the 
other  trustees. 

You  cannot  doubt  that  the  .lan^rd  is 
bound  to  give  possession^  and  mltbe  the 
ground  dear  for  the  tenantj  who  is  not  bound 
to  take  violent  possession. 

It  is  said,  and  truly,  that  the  tenant  did 
not  oome  with  servants,  &c.;  bat  /are  you 
^from  this  to  infer,  that  he  would  not-  have 
come  with  them  if  the  ground  had  been  dear- 
ed  ?  He  did  his  duty  l^y  coming  to  inquire 
whether  he  was  to  get  possession.  I  also 
agree  with  the  counsel  &r  the  pursuers,  that 
they  were  not  bound  to  brmg  security  till  the 
lease  was  made  out.  I  therefore  consider, 
that  there  is  no  defence  in  this  case,  and 
that  you  will  find  damages. 

With  respect  to  the  amount,  the  rent  was 
prQbably  high,  and  the  damages  will  there- 
fore be  the  less ;  but  h&ng  a  losing  bargain 
is  not  a  sufficient  reason  for  refusing  damages 
for  the  disappointment 

Verdict — '*  For  thepursuers,damagesL.50." 

Jeffrey  and  Buchanan^  for  the  Pursuer. 
Cockbum,  for  the  Defenders. 

(Agents,  James  Pcdic,  w.  s.  and  James  Macdom^d,  w.  a.) 


isid. 
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fused. 


On  the  8th  March,  Robertson  moved  to    Mathesok 
have  the  place  of  trial  changed  from  Edin-  -  ^2^^^;!^ 
burgh  to  Inverness,  and  rested  on  M*Kenzie's  Motiontohave 
road  case, where  it  was  stated  that  this  had  been  trial  aitered,in 
done,  and  Hyslop's.     See  Vol.  I.  p.  43.  (n.)    exjSices,  re- 

Jeffrey  opposed  the  motion.     , 

liORD  Gillies. — It  is  very  disagreeable 
to  decide  a  question  of  this  nature,  where  ]the 
diflference  of  expence  is  the  only  reason  stated. 
The  parties  have  the  same  object ;  and  I  can- 
not conceive  how  they  should  differ  upon  it. 
I  think  the  piursuer,  by  giving  notice,  has  a 
JUS  qtiisiturn ;  and  strong  reasons  are  stated 
in  both  affidavits.  The  cases  cited  do  not 
appear  to  me  to  apply,  as  in  the  one  there 
was  a  view,  and  the  other  was  not  changed  on 
the  ground  of  expence. 

If  the  parties  act  bona  fide,  they  are  best 
qualified  to  judge  of  this ;  and  I  shall  there- 
fore delay  giving  judgment. 

Two  days  after,  the  case  was  moved  before 
Lord  Pitmilly. 

LiOKD  Pitmilly. — When  the  pursuer 
has  a  place  of  trial,  it  requires  a  strong  case 
to  induce  the  Court  to  alter  it.  It  would  be 
extremely  wrong  to  increase  the  expence,  by 
bringing  such  a  host  of  witnesses  as  is  pro- 
posed.    I  therefore  dismiss  the  motion. 

K 
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DiGKflON 

V. 


PaESEKT, 
lORDS  CHIEF   C0HXI8SI0KEB  AlTD  FltMUtT. 


1819.  DiGKSON  V.  PeINGLE. 

June  24. 


Soecification  CocJcburfi  moves  for  a  diKgence  to  recover 

called  ^r,  ne-  all  tacks^  &c.  in  the  possession  of  the  defender, 

tSeZpartyto  relative  to  the  subject  in  dispute,  and  states  :• — 

a  diligence.  rjij^  jg  ^^^^  ^  diligence  to  fish  for  information 

before  the  action  is  brought,  but  to  procure 
evidence  to  prove  our  case.    The  only  d^culty 

dTP^^^    is*  whether  this  Court  has  power  to  grant  it. 

and  »7.  It  was  understood  to  have  it,  and  the  power 

has  been  exercised. 

Baird. — ^I  do  not  object  on  the  want  of 
authority,  but  that  the  writings  are  not  qie- 
dfied.  A  diligence  is  not  always  granted  m 
the  Court  of  Session — ^Lady  L.  Crawford  v. 
Lord  Crawford,  8th  August  1783. 

LOBD  PiTMiLLY.— As  the  party  does  not 
object,  it  is  unnecessary  to  say  any  thing  as 
to  our  power ;  but  I  think  a  wrong  inference 
is  drawn  from  j  &  Act  of  Sederunt,  9th  July 
1817,  in  page  97  of  Mr  RussePs  book.    It 
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is  the  first  section,  fBiges  08,  94,  which  i^      Di«ksov 
plies  here.  p..^^... 

It  is  net  competent  to  gmnt  a  general  dili- 
gence to  search  a  diarter  chest,  bat  the  party 
must  epeeUy  the  pi^er  he  t?ants.  But  viien 
the  demand  is  for  a  diligence  to  recover  other 
writings  in  evidence  6f  a  fact,  the  case  is  to- 
tally different.  The  Court,  however,  will 
not  grant  a  general  diligence,  hujt  only  to  re« 
Cover  writings  relative  to  the  subject  of  dis- 
pute ;  and  these  to  be  produced  in  presence 
of  a  person  who  is  capable  of  judging  of  them.  • 
There  may  be  private  entries  in  books,  or  the 
haver  may  refuse  to  produce  the  document ; 
and  the  Court  wiU  then  hear  the  objection, 
and  the  Act  of  Sederunt  would  apply. 

The  motion  yesterday  was  not  sufficient,' 
from  want  of  specification  ;  to-day  it  is. 

LoBD  Ch:i£F  CoMMissiON£B.-^Yei^rday 
when  I  sat  alone,  I  thought  there  was  diflS- 
eotty  oil  both  points ;  but  now  I  am  satisfied, 
from  the  whole  purview  of  the  Act  6f  Sede- 
runt, and  the  nature  of  the  Court,  that  the 
Court  has  power  to  grant  the  diligence.  I 
thought  the  notice  yesterday  too  general,  and 
tliat  it  was  an  attempt  to  get  a  diligence  to' 
recover  papers  of  which  a  list  had  not  been? 
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Prixols. 


CASES  TRIED  IN 


July  5y 


given.  My  brother  is  of  the  same  opinion. 
There  is  now  a  sufficient  specification  of  the 
nature  of  the  papers,  and  a  general  referoice 
to  the  dates.  We  shall  therefore  grant  the 
order,  in  terms  of  the  amended  motion. 


PRESENT, 
LORDS  CBIEF  COMMISSIONER  AND  PITMILLT. 


1819. 
July  6. 


Damages  for 
deiamaiioii. 


Aitkin  v.  Reid  and  Fleming. 

An  action  of  damages,  for  de&mation,  against 
the  defenders,  or  either  of  them. 


Defence. — The  actbn,  as  laid,  is  not 
relevant ;  but  if  relevant,  the  statements  are 
denied. 


In  this  case^  the  Issue  was.  Whether  on  or 
about,  &C.  the  defenders,  or  one  or  other  of 
them,  did  falsely,  &c.  state  to,  &c.  ^^  that 
^^  the  pursuer  had  entered  into  a  collusive 
**  agreement  with  Dimcan  Weir,  for  tlie 
"  purpose  of  defrauding  Mr  Alexander  Bo- 
^'  nar,"  &c. 
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A  mtness  having  stated  that  a  person  had      aitkik 
informed  him  that  Mr  Bonar  had  heaid  the     retb',  &c. 

report}  •  Indam^esfor 

Ccckburn.^ThiB  is  not  evidence.  JST^e- 

LiOBD  Chief  Commi6SION£R.— It  is  not  ^^he^'^S^"^ 
evidence  of  the  words,  hut  it  may  shew  that^  person  acted 

''  upon  it,  but 

Mr  Sonar  acted  upon  the  information.  not  competent 

in  proof  of  the 
1    '  words  reported. 

Jeffrey. — ^The  pursuer  was  anxious  to 
briiig  only  the  person  with  whom  this  leport 
originated.  He  traced  it  up  to  the  defend- 
ers,  who  each  stated,  that  he  had  it  fr^m  the 
other. 

Cockburn  for  Reid,  and  Forsyth  for  Fle^ 
ming,  stated.  The  pursuer  is  not  entitled  to 
damages  for  any  silly  expression,  even  though 
damages  followed.  The  pursuer  has  net 
proved  his  case. 

Lord  Chief  Commissioner. — There 
are  disadvantages  in  allowing  actions  of 
this  sort,  where  there  is  no  accusation  of  a 
crime,  or  allegation  of  specific  damage.  .By 
the  law  of  Scotland,  however,  any  thing  defa- 
matory is  the  foundation  of  an  action. 

In  all  cases,  it  is  most  material  to  inquire, 
Ist,   Whether  the  matter  in  the  Issue  i§ 
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prored?  and  2d,  Whether  any,  aold  what 
daioa^  ii  proved  ? 

It  appears  firpm  the  Issue,  that  the  aocnsar 
tion  was,  of  living  enterisd  inta  a  eoUashre 
agreement ;  bat  the  nptnre  of  the  igteistsamt 
is  not  stated. 

Whatever xthe  statemmt  was,  it  aqspeAjrs  to 
have  originated  with  Fleming.  Three  witr 
nesses  speak  to  the  words.  The  first  says, 
they  co^Id,  or  imuld,  which  does  not  amoiint 
to  proof  of  the  Issue,  which  is,  whether  they 
had  entered  into  a  collusive  agreement.  You 
must  consider  whether  the  statement  wai? 
made ;  and  if  it  was,  thpn  the  law  infers  da- 
mages ;  but  I  think  in  this  case  the  amount 
will  be  very  small,  as  Fleming  r^etteii 
^ving  mentioned  the  story^  which  takes 
^way  the  malice,  except  such  as  law  presumes. 

As  to  Reid,  if  he  propagated  the  slander, 
he  is  equally  liable  with  the  other.  As  to 
what  he  said  at  a  subsequent  period,  it  is  not 
in  the  express  terms  of  the  Issue ;  but  you  are 
to  say  whether  he  intended  to  impress  hi$ 
hearers  with  the  belief  that  the  piu'suer  had 
entered  into  a  collusive  agreement 

There  is  no  specific  damage  proved ;  and 
you  will,  I  have  no  doubt,  treat  the  case  with 


1819, 


THE  JUilY  COtTRT.  1*1 


that  modoatioii  whidi  k  tlie  best  way  of     Amtnr 
doing  jitttiee;  Esn^Ae. 


Vadiet^''  For  the  pntMlidr,  L«80  da- 
nuiges  against  Rrid,  and  L^8&  damages 
against  Fleming." 


•.■.*•'  .    J<*k«L< 


J^ireif  te  the  FUmier. 

Forsyth  for  Fleming. 
Cockbum  for  ReM* 


P&S8IKT, 
LORD  CHIEF  COMMISSIONEB* 


Beatson  a  Dbysdale.  '^*^ 

Julys. 

An  actioi^  of  damages  for  assault  and  bat*  ^^•"^JJP'S*^ 
tery.  utterj. 

DefekcIs.— A  denial  of  the  assault 
charged. 

ISSUE. 

«'  Whether,  upon  the  18th  day  of  August 
^  1818^  or  about  that  time>  the  defender  did^ 
*<  at  or  near  the  harbour  of  Burntisland,  vio- 


15S  CASES  TRIED  IN  July  8, 

B%4itiQif     ^*  kntly  assault  or  strike  the.  pursuer?     Or 
DavsWk*    **  did  also  violently  plunge  or  iinmmie  him 
**  in  the  water  of  the  said  harhour,  to  the  in- 
jury and  damage  of  the  said.pwsuer  ? 
Damages  )aid  at  L.500."  .       . 


A  number  of  boys  were  at  play  near  the 
defender's  garden^  and  the  pursuer  and  ano- 
ther boy  were  passing.  A  stone  was  thrown 
into  the  garden,  and  struck  the  servant  of  the 
defender,  on  which  the  defender  came  out, 
and  chaced  the  pursuer,  and  beat  and  plunge4 
him  in  the  harbour. 

The  wife  of         The  first  wituess  called  was  the  wife  of 
as'a  wHn^,     John  Johnstou,  inspector  of  herring  fishery. 
SS\hfS       Forsyth  objects^—She  is  not  in  the  list 
Jaw."^^^^   of  witnesses.    There  is  the  wife  of  Jame^ 

Johnston. 

LoBD  Chief  Commissioner. — Is  James 
tfa^e  inspector  of  herring  fishery  at  Burnt- 
island ?  If  so,  I  think  that  sufiicient  desig- 
nation in  so  small  a  town. 

Cockburrtf  for  the  defender. — This  is  a 
foolish  case ;  and  as  no  damages  have  been 
proved,  the  Jury  have  no  right  to  shew  their. 
Opinion  of  the  defender's  conduct.     He  had 
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reasonable  grounds  to  believe  that  the  pursuer      Bxatsox 
threw  the  stone.  i>kysdale. 

Lord  Chief  CoMHisstoNEE.— This  16 
a  very  short  case;  and,  as  it  is  prOved>  the 
only  question  is  the  damages. 

I  do  not  understand  the  doctrine,  that 
though  an  assault  is  proved,  no  damage  is 
done.  The  only  defence  to  the  action  is  to 
set  up  and  prove  a  justification. 

In  such  a  case  as  the  present,  you 
ought  to  be  sure  of  your  ground  before  giv- 
ing exemplary  damages;  and  excessive  da- 
mages ought  never  to  be  given.  Where  an 
action  is  for  a  debt,  a  verdict  must  be  given, 
whatever  consequences  may  follow ;  but  where 
the  action  is  for  damages,  all  circumstances 
must  be  taken  into  account,  and  the  damages 
jBxed  with  moderation. 

Verdict— r"  For  the  pursuer,  L.SO  4a- 
**  mages.^' 

Jeffrey,  for  the  Pursuer. 

Forsyth  and  Cockbum  for  the  Defender. 


On  a  motion  for  expences,  Mr  Forsyth  The  amount  of 
stated  that  the  damages  were  too  high.  nord"^^nd°on 


the  amount  of 
damages. 
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DKTSDA1.IS* 
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JiayO) 


LoBD  Chief  CoififissiOH£S.«^Thid;  is 
a  matter  we  cannot  take  into  eonsideratioD^ 
The  damages  are  in  the  hands  of  the  Juiy, 
and  we  cannot  say  that  we  are  to  aSeot  their 
verdict  in  giving  esqpenses. 

Loud  PiTMiLLY.«-This  is  impossSble^ 
it  would  \fe  takuig  the  question  of  damage 
out  of  the  hands  of  the  Jury. 

Lord  Gillies.-^-^Du  the  principle  con- 
tended for  at  the  Bai,  if  we  thought  the 
damages  too  low,  we  might  give  high  expen. 
pes,  and  thus  render  the  Jury  a  nullity. 


PRESEHT, 
LOaD  CHIEF  COMMlSStOnSB* 


1819. 
Julys. 


Dunaffes 
daimra  for  de. 


Mackenzie  v.  Mueeay. 
Av  action  of  damages  for  defamation. 

Defence. — ^There  was  no  intention  to 
defame,  and  no  injury  followed. 


ISSUES. 


^^  Ist^  Whether,  on  or  about  the  6th  day 
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ft 


f^  df  Jiftiittary  1818^  the  defender  did  ialsely    Macuvsis 
'^  and  injuriously  assert,  to  divers  persons  as-     Miiakitr. 
"  8emb]bd  in  ids,  the  defender's  house,  near  ^ 

^  PeHli^  that  the  pursuer  had  become  ba:ric- 
^  rupe,  w  insolvent,  to  the  injmy  and  da- 
.<*  mage  of  the  said  pursuer  ? 

^2d,  Whethet/in  the  beginning  of  the 
^  said  month  of  January  1818»  the  defender 
halving  gime  to  Dundee,  did  falsely  and  in- 
juriously say,  or  assert,  to  various  and  sun- 
^  dry  persons  in  mi  town,  and  in  particular 
to  Mr  John  Dii^,  junior,  that  the  pur- 
suer was  bankrupt  or  insolvent,  to  the  da- 
mage and  injury  of  said  pursuer  ? 
*<  Damages  bid  at  L.BOOO  sterling/' 

The  first  witness  called  was  the  servant  in  exanuniiig 
of  the  defender,  who  was  asked,  if  such  and  ^]|!^dm^ 
j^ueh  persons  were  present   This  was  oljected  ^t^^bJ^^t 
^  as  leading  the  witness.  mthequcrtiim. 

She  was  afterwards  proceeding  to  state 
](/vhat  one  of  the  ladies  said. 

Lord  Chief  Commissioner. — ^You  may 
ask  who  were  the  persons  present.  You  may 
lead  up  to  the  point,  but  must  not  lead  in 
the  question  at  issue. 

Cockbum,  for  the  piusuer. — ^The  second 
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July  9, 


Mackxkzis 

MUR&AT. 


Starkie,  241. 


Starkie,  244. 


Issue  is  given  up,  but  the  defender  bdng  a 
fiiend  of  the  pursuer,  made  the  calumny  the 
worse. 

Jeffrey. — ^A  verdict  for  the  defender  will 
not  only  do  justice  to  him,  but  be  i£  service 
in  checking  frivolous  and  vindictive  actions 
of  damages.  The  defender  being  cautioner 
for  the  pursuer,  was  entitled  to  motion  the 
subject  of  his  affaurs  in  presence  of  his  near 
relation.  No  malice  is  stated,  or  pretended. — 
Starkie's  Law  of  Slander.  2d,  If  a  report 
is  mentioned,  when  occasion  calls  for  it,  the 
party  is  not  answerable  if  he  mentions  the 
words,  and  from  whom  he  heard  them.  The 
party  must  go  against  the  4rst  who  stated  the 
report 


LoBB  Chief  Commissioner If  the 

defender  insists  on  calling  evidence,  or  if  the 
Jury  wish  it,  I  am  ready  to  receive  it ;  but  I 
have  no  hesitation  in  saying,  that  I  think  the 
pursuer  has  made  out  no  case  to  entitle  him  to  a 
verdict.  It  is  perhaps  sufficient  to  say,  that  the 
servai^t  being  a  single  witness,  not  supported, 
but  contradicted  by  circumstances,  her  testi- 
mony is  not  sufficient  to  prove  the  case. 

Even  if  her  testimony  were  sufficient  in 
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law,  it  is  clear  the  case  is  not  made  out,  for  Mackex^ie 
she  did  not  prove  any  thing  said  as  to  the  Murray. 
pursuer  being  bankrupt  or  insolvent,  but 
merely  that  he  had  stopped  payment,  which 
is  a  very  different  libel.  There  is  every  cir- 
cumstance of  extenuation :  there  was  no  ma* 
lice ;  not  even  flippancy  in  the  manner ;  and 
it  was  not  afterwards  the  subject  of  conversa- 
tion ;  and  malice  is  the  very  gist  of  the  ac- 
tion. 

In  England,  the  law  on  this  sulgect  is  very 
particularly  defined.  There,  no  action  will  lie 
for  words  spoken,  unless  they  are  such  as  im- 
pute a  positive  crime,  or  a  contagious  disor- 
der, or  injxure  a  person  in  his  profession  and 
calling.  In  this  country,  the  tendency  of  the 
law  is  different.  Here  any  thing  that  pro- 
duces uneasiness  of  mind  is  actionable ;  and 
therefore  Juries  ought  to  be  the  more  cautious 
in  the  amount  of  the  damages  they  give. 

Verdict—"  For  the  defender." 

Forsyth  and  Cocklmm,  for  the  Pursuer. 
^  Jeffrey,  for  the  Defender. 

(Atjents,  D.  Fisher,  and  Geo,  Andrew.) 
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PKEBBVT, 
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July  ra. 


Damages 
against  the' 
proprietors  of 
a  stace-coach, 
fbt^urydone 
by  the  negli- 
geiice  or  im- 
proper conduct 
of  tneir  ser. 
vants* 


Allan  v.  M'Leish. 

An  action  of  damages  against  the  proprie- 
tors of  a  stage-coach,  and  their  guard  and 
driver,  for  injury  done  by  an  overturn  of  the 
toach. 

Defence. — The  overturn  was  ah  acci- 
dent, for  which  the  defenders  are  not  answer- 
able. 


isstTE. 


^^  Whether,  oh  or  at)out  the  25th  day  of 
July  1818,  the  Waterloo  coach,  of  which 
the  defenders  are  proprietors  or  contfactorfi, 
was  overturned  betwixt  the  North  Queens- 
ferry  and  Inverkeithing,  in  consequence  Of 
the  negligence  or  improper  conduct  of  the 
coachmen  or  guard,  whereby  the  pursuer,' 
then  a  passenger  in  said  coach,  suffered  bo^ 
dily  harm. 
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i 

'*  Damages  laid  at-*— for  fitiedical  ezpences      allax  ] 

*'  L.800 ;  for  solatium  L.5000."  m^i^ish. 


V. 


The  Waterloo  coach,  of  which  the  defend- 
ers ar$  proprieUnrs,  soon  after  katbg  the 
north  side  of  the  Qiieensfbrry,  was  proceeding 
with  great  velocity,  and  on  turning  a  comer, 
was  overturned.  It  appeared  that  the  eoadi- 
man  wished  to  pass  a  gig  upon  the  road; 
and  thei^  were  some  witnesses  called,  to  shew 
that  the  pursuer^  who  was  on  the  outside  of 
the  coach,  had  uiged  the  coachman  to  do  so. 
A  number  of  the  passengers  were  hurt,  and 
the  pursuer  very  mudb  ao. 


After  several  witnesses  were  examined,  the  ApftHri^yKig 


pursuer  gave  in  evidence  the  first  and  second  ZT^r^"^. 
articles  of  the  revised  aqswers  for  the  defend-  titles  the  oppa- 
ers,  to  the  condescendence  for  the  pursuer.       re»i^£^  it  au 

Jeffrey 9  for  the  defenders. — I  suppose  thqr  ^fgj^^^^ 
mean  to  give  the  whole  paper  in  evidence.       i<^ 

Lord  Chief  CoMMissioN£&.~«They 
may  read  such  parts  <^  it  as  they  please^  hut 
this  will  entitle  you  to  read  all  that  relates 
to  what  they  give  in  evidence.  They  must, 
however,  read  so  much  as  to  make  the  quota- 
tion intelligible.  The  second  article  I  hold 
not  to  be  evidence. 


leo 
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July  10, 


Allah  Moucreiff. — We  do  not  put  it  in  to  prove 

M-LsisH.     ^  f^ct,  but  to  shew  that  the  defenders  made 
the  statement. 


Quay,  Wh©. 
ther  ajparty 
intending  to 
bring  an  aetion 
against  James 
Mitchell  and 
others,  but  by 
mistake  insert- 
ing«/0/)if,  ex- 
cludes James . 
from  giving 
evidence  for 
the  other  de- 
fenders* 


Questions  being  put  to  several  of  the  mt<^ 
nesses  as  to  the  state  of  the  road, 

LiORD  Chief  Commissioner. — If  this 
was  a  question  with  the  road  trustees,  the 
road  being  bad  would  be  a  material  circum- 
stance ;  but  in  this  case,  I  do  not  see  how  it 
applies.  The  material  fact  here  is,  that  the 
situation  is  proved  to  be  such,  that  a  carefiil 
driver  and  trust  worthy  guard  think  it  neces* 
sary  to  drive  with  caution  at  the  place. 

When  James  Mitchell,  the  guard,  was 
called, 

Jlfowcr^^  objects: — He  is  a  defender. 

Cockburn. — They  intended  to  make  him 
a  defender ;  but  they  have  not  called  James, 
but  John  Mitchell. 

Mona-eif. — ^The  question  is,  if  this  was 
by  the  negligence  of  the  guard,  driver,  &c. 

JLiOUD  Chief  Commissioner. — ^The 
question  here  is,  whether  you  have  brought 
your  action  against  the  witness  now  called. 

It  is  not  enough  to  exclude  a  witness,  that 
his  case  is  similar  to  the  one  under  trial ;  it 
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must  b^  the  same.   It  is  very  different  if  the      Alx.av, 
damage  is  merely  ooDsequential.  m^Leish. 

Lord  Gillies. — This  is  a  ,  misnomer. 
John  Mitchell  was  not  the  guard ;  but  in 
the  course  of  my  experience,  I  have  not  seen 
such  a  mtness  called. 

Moncreiffi — Hie  execution  of  the  sum- 
mons is  against  James,  not  John. 

Lord  Chief  Commissioner. — ^That 
puts  an  end  to  the  question ;  but  as  there  is 
no  doubt  of  the  identity  of  the  person,  I 
should  have  been  very  much  disposed  to  cor- 
rect the  error  of  ihe  name. . 

Murray  opened  the  case  for  the  pursuer, 
and  stated,  that  the  Jury  ought  to  give  ex- 
emplary damages,  to  insure  attention  in  driv- 
ing stage-coaches. 

Jeffrey. — This  is  an  action  against  the  pro- 
prietors of  a  coach,  solely  for  the  negligence  of 
their  servants.  I  do  not  deny  that  they  are 
liable ;  but  the  damages  ought  not  to  be  vindic- 
tive ;  neither  ought  there  to  be  the  least  feeling 
of  the  necessity  of  repressing  negHgence  in 
drivers.  The  question  is,  whether  the  injury 
has  been  occasioned  by  the  culpable  negligence 
of  the  driver.    Proprietors  are  not  liable  for 
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•  1 


v^ir  v^i 


and  fimn  what  I  shall  prove^  you 
must  hold  thisto  hav  e  been  a  case  of  aoddent* 
The  coach  ivas  not  furiously  driven ;  and  we 
shall  prove  that  this  pmsuer  ui^ged  the  coach- 
man to  drive  &ster. 

Forsytfu — ^Proprietois  are  liable  for  the 
conduct  of  their  servants.  If  the  pursuer 
urged  the  driver  to  go  too  hat,  he  ought  not 
to  have 


vriip  Kvi 


IjOBJ}  ChI£F   COMMISSIONBR. — ^In  the 

long  investigation  which  has  taken  place,  mudi 
has  been  said  of  the  law,  and  many  observa- 
tions have  most  properly  been  made  as  to  the 
amount  of  damages.  I  hold  the  law  to  be 
most  OMrrectly  stated  in  the  Issue.  The  ques- 
tion is  negligence,  or  improper  conduct.  The 
proprietors  are  bound  to  find  proper  peraons 
to  conduct  the  coach ;  and  if  they  fail^  they 
aie  fiahle  in  danu^es ;  but  it  is  a  mere  dvil 
question  of  r^aration,  not  of  punishment 

Oh  the  question  so  much  argued  at  the 
Bar,  whether  the  pursuar  is  cut  out  of  his  re- 
dress, by  his  conduct  in  exdting  the  driver  to 
pudi  fais^  horses,  I  think  both  ddes  go  bey<Mid 
die  mark.  Proprietors  are  bound  to  find  per- 
son^  not  only  capable  of  conducting  the  coach 
property,  but  who  will  not  be  excited  to  im- 
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prb]ier  tohduet.    If  the  person  appointed  does      ahak 

yield  to  the  excitement,  they  must  tepair  the     M'Lkish. 

injury  done.    The  question  of  damages  may  he 

materially  affiscsted  hy  the  pursuer's  oouduct ; 

hut  I  canncft  say  that  there  ought  to  he  a 

verdict  tax  ihe  defenders,  as  would  be  the 

case  if  die  pursuer's  conduct  were  a  bar  to 
his  action. 

The .  evidence  here  may  be  classed  undinr 
three  headsi 

J*.  The  cAose  of  the  accident 

^i  The  amount  of  the  injury,  mH  thcf  ejt- 
pence  of  the  cure* 

3.  The  pursuer's  eooducti 

It  was  stated  in  defence,  thit  the  oviertittli 
was  occasioned  by  a  stone  on  the  toad ;  but 
from  the  etidence^  I  think  you  will  be  satis- 
fied, that  it  was  ciceasioned  by  the  nature  i£ 
the  situation,  together  with  the  quick  driv- 
ing^ whatever  was  the  cause  of  that  qluck 
driving. 

On  conridering  the  evidence^  you  fiobust  say 
whetlier  dm  overturn  was  not  occasioned  by 
the  n^ligence  or  improper  conduct  of  the 
coachman  or  guard ;  and  if  you  are  satisfied 
that  it  was,  a  verdict  must  follow  for  the 
pursuer,  as  I  state  to  you  as  matter  of  law, 
that  the  excitement  by  the  pursuer  only  goes 
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ALtAK      in  diminution  of  damages,  not  as  a  bar  to  the 

M«ij^i8H.    action. 

Having  made  up  your  minds  tm  the  main 
question,  you  will  then  consider  the  evidence 
in  extenuation,  and  whether  the  pursuer  so 
£u:  ndsconducted  himself,  as  to  occasion  the 
injury  to  himself  and  others.  How  far  this 
is  proved,  is  matter  for  your  consideration. 
It  depends  on  the  testimony  of  a  sitigle  wit- 
ness ;  but  as  it  is  supported  by  circumstances, 
I  am  bound  to  submit  the  evidence  to  you. 
[His  Lordship  then  stated  the  circumstances, 
dewing  the  probability  or  improbability  c£ 
the  truth  of  the  evidence  of  the  witness,  and 
that  if  the  Jury  thought  the  fact  proved, 
they  would  give  what  they  considered  reason- 
able damages^  but  if  not  proved,  then  they 
would  give  damages  on  the  pure  facts  of  the 
case.  In  either  case  they  should  be  inclined 
to  moderation,  rather  than  extravagance.} 

• 

Verdict — ^'  For  the  pursuer,  L.200  for 
**  medical  expences,  and  L.1000  *f(Nr  da* 
^  mages  and  solatium.'' 

Forsyth,  Moncreiff*,  and  J.  A,  Murra§ft  for  the  Punaerr 
Jeffrey,  Cockbum,  aud  Henderson,  for  the  Defenders. 

(Agents,  R.  Dick  and  Francis  Wilson,) 
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In  taajng  die  aocdunt  of  expenceis,  .the 
auditor  had  struck  off  a  considerable  sum. 

Sendersan  moved  that  the  account  be 
approved.  > 

Murray  admitted  that  part  was  properly  a  party  em- 
stmck  off, .  Imt  ccmtended  that  three  counsel  counsel  at  a 

,  .    •■*    ^     I-     trial,  found  en- 

ware  necesisaiy,  as  the  case^  was  ttied  oil  the  titled  to  part 

last  day  of  the  Session,  ^hen  it  was  difficult  ^d  to  two  of 

to  insure  the  attendance  6f  counsel. 

Lord  Chief  Commissiokeb. — ^This  is 

an  important  questioti,  and  I  am  happy  it 

has  been  brought  forward,  chiefly  as  it  affords 

an  opportunity  of  stating  the  distinction  of 

expences,  as  between  party  and  party,  and 

agent  and  client     Tiiis  distinction  has  always 

been  known  iit  England,  and  has  been  act^d 

upon  in  the  Court  of  Session,  ever  since  the 

appointment  of  the  auditor.    A  party  can 

only  be  charged  with  what  is  reasonable  ;  a 

client  may  give  what  suits  his  views  and 

fancy. 

It  is  a  very  delicate  matter  for  the  Court 
to  interfere  with  the  remuneration  to  counsel ; 
bnt  in  this  case  the  fees  are  much  higher  than 
would  be  reasonable,  if  there  were  several 
cases  tried  in  a  day ;  and  as  they  are  higher 
than  those  paid  on  the  other  side,  I  approve  of 
the  deduction  made.  I  also  approve  of  allowing 
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My  10, 


Allav 

V. 


If 


only  two  caunsel,  and  do  not  think  what  U 
statedf  as  to  gentlemen  having  to  leave  the 
Court  Qf  S^sion,  a  jsnfin^ient  xeasouy  either 
for  the  number  of  counsel  employed*  or  the 
^miount  of  the  feps  paid* 

In  ijSi^lsndj  eases  are  aigued  at  the  same 
time  in  difl^rent  Courts,  e.  g.  in  the  Cwrts 
of  Bx^hequer  and  Chancery,  and  before  the 
Vice-Chancellor  and  Master  of  the  Rolls ;  bi)t 
no  higher  fees  are  given  on  t}iat  account ;  and 
even  when  a  counsel  is  taken  off  his  circmti 
and  a  large  sum  paid,  in  taxing  the  costs 
ggainst  tbe  opposite  party,  only  the  usual  fi^ 

is  allowed* 

Lord  Pitmilly.-^I  am  satisfied  that  the 
auditor's  report  ought  to  be  confirmed  in  ail 
its  parts.  The  distinction  tal^en  as  to  costs 
between  party  and  party,  is  an  important  one. 
The  report  in  this  case  appears  to  me  found- 
ed on  just  principles,  and  I  hope  this  will  be 
taken  as  a  precedent  in  other  cases* 

Lo&D  Gillies  also  expressed  his  concur- 
rence in  this  decision. 
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Srxiicc 
Howosv,  Slc* 


r&KSXJNTy 


LOmP  CHIEF,  COXXXSSIONSS. 


Spei^ce  v.  Howden,  &C^  jif^tst 


A  SUSPENSION  and  interdict,  to  prevent  Mr  C'''^??"^?"* 

^  .   in  which  It  was 

John  Spence  being  admitted  a  member  of  the  found  that  an 
incorporation  of  goldsmiths  of  Edinburgh^  not  aerre  da* 
on  the  ground  that  he  had  not  served  a  re-  ]^^ 
gular  apprenticeship. 

Defence. — ^He  did  serve. 

ISSUE. 

••  Whether  John  Spence,  the  charger, 
*^  served  an  apprenticeship  to  his  &ther  as  a 
^'  goldsmith,  for  the  period  of  seven  yeais 
''from  and  after  the  19th  May  1804,  in 
''  terms  of  the  r^ulations  of  the  incorpora- 
*^  tion  of  goldsmiths  ?** 

m 

In  1804,  Mr  Spence  liad  been  entered  in 
the  books  of  the  incorporation  of  goldsmiths^ 
as  an  apprentice  to  his  father,  and  for  some 
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Spekcs      time  served  r^ularly ;  but  afterwards  having 
HowDzV,  ajo.  attended  Mr  Lea,  a  dentist,  it  was  allied 

that  he  could  not  r^ularly  complete  Ins  time 
with  his  father.  In  1814,  Mr  Spence  began 
business  as  a  surgeon  dentist  in  Edinburgh, 
and  afterwards  applied  to  be  taken  upon 
trial  as  a  goldsmith,  with  a  view  to  being  ad- 
mitted a  member  of  the  incorporation.  This 
application  was  resisted,  but  the  objections 
were  overruled,  and  an  assay  was  appointed  to 
Mr  Spence,  upon  which  the  present  applica* 
t^on  was  made  to  the  G)urt. 

The  first  witness  called  was  the  fkther  of 
the  pursuer. 

Clerk,  for  the  defenders. — They  know  he 
is  incompetent. 

Cockhum. — ^We  think  he  is  admissible, 
as  he  is  a  necessary  witness,  and  the  facts 
arose  at  a  time  when  there  could  be  no  idea 
of  calling  him. 

Lord  Chief  Commissioner. — Is  there 
any  instance  in  which  a  father  was  allowed  to 
be  called  as  a  necessary  witness  ?  The  piur* 
suer  must  of  course  prove  the  necessity  before 
calling  him.  The  Gbmmencement  pf  J;he  ser- 
vice may  be  proved  by  writing.  I  thereforp 
decide  that  he  is  inadmissible  in  hoc  statu. 
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A  wil^ess  was  asked  the  date  of  the  in-      spence 
denture.  .  Howdbh,  &c« 

LoBD  Chief  Commissionee. — I  doubt  if  in^^JiJ^t 
you  can  ask  the  date  of  the  indenture ;  but  you  H^l^^^^^f 
may  ask  at  what  time  the  servkse  commenced.  \  written  in- 

^  strument. 

A  Juryman  wished  to  ask  a  witness,  whe-  Evidence  of 

•'  hearsajincom- 

tha:  he  heard  that  the  pursuer  was  also  under  petent. 
indenture. to  Mr  Lea. 

LoBD  Chief  CoMmissionee. — The  an- 
swer would  not  be  evidence,  and  therefore 
the  question  cannot  be  put  by  any  part  of  the 
Court. 

A  witness  having  stated  that  the  pursuer 
had  abandoned  his  father's  business,  and  gone 
to  Mr  Lea,  was  asked,  whether  he  did  not 
still  attend  his  father's  shop. 

LoBD  Chief  Commissioner. — 'Your 
own  witness  has  proved  that  he  abandoned 
his  father's  business.  I  agree  that  it  is  not 
necessary  to  prove  a  constant  attendance ; 
but  here  the  Issue  is,  if  he  abandoned  this 
busiiiess,  and  your  own  witness  swears  that 

tj.^  Evidence  of 

e  aid*  still  incompe- 

tent to  prove 
that  an  ap- 

A  witness  was  called  to  prove  that  the  ^^^^^du^g 
pursuer  had  pierformed  the  assay  appointed  'u^ir^b'^'ijij, 

}>y  the  COrporatipU*  indenture. 
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V. 


spekck  Gerk  and  J7a^£?  objeet.— It  is  not  in  the 

Issue. 

Cbckbum.'-^It   tends  to  piOTe  that  he 
attended  r^larly* 

Lord  Chief  CoMMiS8iOK£B.--^It  k  in* 
competent  (and  it  has  been  often  sodecid-* 
ed)  to  go  out  of  the  Issue,  The  Is^e  is  the 
rale  which  bounds  the  admissilnlity  of  evi-* 
deuce.     It  may  be  obseure,  or  doubtfiilly 
worded,  mi  may  requhre  exj^anatiott.    Are 
there  in   this  ease   doubtful  words  ?    The 
Issue  is  sent,  to  enable  the  Court  of  Session 
to  decide  whether  they  ought  to  prevent  the 
pursuer  fiom  being  admitted  a  member  of 
this  corpcnration.     The  first  part  of  the  Isr 
sue  is,  whether  he  served  seven  yeurs ;  and 
if  it  stood  here,  there  could  be  no  doubt  that 
the  evidence  tendered  would  be  inooiK^tent. 
The  Issue,  however,  farther  states,  ^  in  terms 
*^  of  the  regulations  of  the  incorporatioii  of 
<^  goldsmiths.^    This  entitles  the  pursuer  to 
prove  these  regulationti.    If  an  assay  is  part 
of  those  regulations,  the  asisiay  must  be  in 
evidence ;  but  does  the  assay  prove,  or  is  it 
possible  that  it  can  have  any  effect  on  the 
time  ?   Mr  Cockbum  says  he  produces  it,  not 
to  prove  that  the  pursuer  could  make  it>  but 
to  shew  that  he  served  seven  years.    How 
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do^  this  appear^  unless  he  can  lalso  shew,      Spsvcs 
that  being  able  to  moke  an  assay,  is  to  be  HowDiir,&c 
held  an  equivalent  for  seven  years  service,     ^^•nr^ 
Time  is  one  thing,  and  skill  another ;  and  it 
has  not  heen  proved  thi^t  the  one  is  to  be 
taken  as  aii  equivalent  fox  the  other.    Jn  the 
drcmnstances  it  would  be  going  beyond  th^ 
question  sent,  were  we  to  admit  thijs  evii- 
dence;  and  there  |s  a  difficulty  even  in  adr 
mitting  evidence  of  the  equivalent,  as  the 
Court  of  Session,  if  they  wished  that  question 
tried,  ought  to  have  sait  an  Jssue  upon  it 

Cockhurn  again  tendered  the  pursuers  fa^-  circumstances 
ther  as  a  witness,  and  stated,  he  is  neces-  ^thlli^a^ 
sary,  as  the  only  witness  who  can  prove  that  ^^^^" 
the  pursuet  had  Jepve  of  absence.    Having  ^^««?' 
called  the  other  persons  connected  with  the 
shop,  we  are  now  entitled  to  call  the  master. 

Clerk  and  ^aird^ — Near  relations  are  (mly 
admissible  when  the  necessity  arises  from  the 
nature  of  the  thing,  and  other  evidence  can- 
not be  expected.  This  was  solemnly  decided 
in  1775,  and  it  is  believed  the  decision  was 
entered  in  the  books  of  sederunt.  Till  last 
Session  the  rule  was  held  inviolable,  and 
even  then,  the  geperal  rule  was  distinctly  ad- 
mitted^ though,  in  a  case  of  a  private  and  pe- 
culiar nature,  its  application  was  questioned. 
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Spbjtce      The  pennria  testium  must  arise  from  the 

■M 

Howsxir,  &c  natmre  of  the  thing,  not  from  the  fatdt  of  the 

party. 

Lord  Chief  Commissioner. — We  are 
rather  in  a  wrong  com*se  here.  Mr  Cockhum 
ought  to  have  called  the  witness :  Mr  Clerk 
would  then  have  stated  his  objection,  and  Mr 
Cockhum  should  have  answered. 

1  was  most  anxious  to  hear  the  discussion, 
as  the  question  is  a  very  general  and  important 
one.  A  penuria  testium  is  a  reason  for  get- 
ting over  the  objection  of  relationship,  but  it 
must  be  a  penury  arising  from  the  nature  of 
the  thing.  Suppose  a  secret  trade  carried  on 
by  a  father  and  a  son-— it  would  then  be  rea- 
sonable to  call  the  father ;  but  this  is  a  pub- 
lic shop,  and  the  attendance  may  be  proved 
by  the*  persons  who  frequented  it,  or  by  those 
who  wrought  along  with  the  pursuer.  At 
first  I  thought,  that  admitting  the  father 
might  appear  like  allowing  the  pursuer  to 
call  him,  when  he  had  failed  to  prove  his  case 
by  proper  evidence.  I  am  now  satisfied, 
however,  that  in  this  case  I  ought  to  admit 
him  to  the  extent  of  proving  a  reasonable 
leave  of  absence.  We  must  not  confound 
the  objections  to  admissibility  and  oredit; 
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for,  diough  admitted  to  prove  this  single  Spekce 
point,  the  question  of  what  credit  is  to  be  howdem,  ac. 
given  to  the  testimony  of  so  near  a  relation, 
remains  open  for  the  Jury.  It  is  said  the 
father  had  not  power  to  cut  off  three  years 
from  the  term  of  apprenticeship  required.  1 
do  not  mean  to  enter  into  the  question  as  to 
what  leave  of  absence  the  father  was  entitled  to 
give,  but  may  now  mention,  that  Mr  Cockbum 
can  gain  nothing  by  asking  questions  as  to  so 
long  a  period  as  three  years.  I  merely  ad- 
mit the  testimony  to  prove  a  reasonable  leave 
of  absence,  and  shall  take  a  note  of  this  di- 
rection, that  the  subject  may  be  afterwards 
discussed,  if  parties  are  dissatisfied  with  my 
decision.  It  always  appears  to  me  safest  to 
lean  to  the  admission  of  testimony,  leaving 
the  credit  due  to  it  for  the  consideration  of 
the  Jury. 


Mr  Clerk,  in  opening  the  case  for  the  de-  in  opening  a 

'  case,  counsel 

fenders,  stated  that  some  details  did  not  re-  ought  not  to 

•  state  fiu;t8 

quire  proof.  whidi  he  does 

Lord    Chief   Commissionbe. — ^Every  prove!^"^^^ 
latitude  is  given  to  a  gentleman  opening  a 
case ;  but  with  a  distinct  avowal  that  state- 
ments are  not  to  be  proved,  it  is  impossible 
to  allow  them  to  be  made. 
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8p£mce  Cockburn,  in  opening  the  case,  mi  in 

HowdbV,  Ac  >^^ply»  contended — ^The  shnjje  question  is, 

Whetherthe  pursuer  served  the  last  three 
years  of  his  apprenticeship  ?  We  shall  prove, 
by  the  neighbours,  cust(mieiBi  &e.  that  he  was 
considered  an  apprentice ;  and  his  father  will 
prove,  that>  when  absent,  it  was  with  his 
leaver  The  purpose  of  attending  is  to  qualify 
him  to  be  a  goldsmith ;  and  he  has  proved 
his  qualification  to  the  satisfiu^ion  of  the  cor- 
poration. 

The  only  question  of  any  difficulty  is  a 
question  of  law.  What  shall  be  held  as  suffi- 
cient to  constitute  an  ap^n^enticeship  ?  and  I 
am  entitled  to  a  special  verdict,  finding  tiiat 
there  was  regular  attendance  for  four  years, 
and  such  an  attendance  fot  the  other  three  as 
you  may  think  proved^ 

Clerkf  for  the  defenders,'  in^sted-^The 
pursuer  has  only  proved  four  years  attend- 
ance, and  seven  are  required^  During  the 
last  three,  even  the  father  will  not  swear  to 

■ 

particulars  of  the  absence  J  but  merely  says,  in 
general,  that  his  son  was  never  absent  without 
his  leave.  It  is  clear  that  Mr  Lea  oould  have 
compelled  him  to  attend ;  and  it  is  therefore 
impossible,  that,  at  the  same  time,  he  could 
be  apprentice  to  his  father. 
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LoBD  Chief  CoiiMifl8ioNER.-~This  1  spzkce 
consider  a  general  Issue;  and  if  ever  there  howdbv,  &c. 
was  a  case  in  which  s  general  answer  shiwH 
hegiron^  it  appears  to  me  that  it  ought  to  be 
in  tfasB  case ;  for,  with  the  e&cqption  of  one 
fact,  and  one  or  two  subordinate  fiiets,  lihere 
is  no  evidence  which  would  warrant  a  return 
<£  a  spedal  verdict;  If  you  ^ve  a  verdict 
for  the  pursuer  or  defenders,  it  will  be  for  the 
other  party  to  move  for  a- new  trial,,  on  the 
ground  that  it  is  contrary  to  evideiiee,  orcou^ 
trary  to  law ;  but  in  the  present  state  of  the 
evidence,  I  do  n(^  know  what  facts  eould  be 
found. 

The  question  is,  if  he  served  in  terms  of 
the  regulations.  The  first  charter  requires  a 
complete  service,  and  the  second  charter  re- 
quires fair  service.  There  must  be  good  fiutli: 
fraud  vitiates  the  transaction ;  not  merely  such 
fraud  as  is  punished ;  but  there  must  be  that 
fair  dealingi  which,  if  wantii^,  the  dvii  court 
will  defeat  the  rights  of  the  party. 

In  order  to  give  a  distinct  answer  to  the  ques- . 
tion,  it  is  proper  to  take  a  view  of  the  nature 
of  the  case.  There  was  an  honest  and  fair  com- 
mencement of  the  apprenticeship,  and  an 
honest  and  fair  service  down  to  1808 ;  and  if 
the  vs^hole  of  the  case  had  been  like  this,  there 
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snvcc      could  have  been  no  question ;  but  there  was 
HowDEK,  Ac  then  a  considerable  variationy  and  the  fiither 

gave  his  son  leave  to  attend  Mr  Lea. .  He 
might  fairly  give  him  leave  to  attend,  to  get 
general  instruction ;  but  in  the  circumstances 
of  this  case,  it  is  clear  that  the  attendance 
was  for  the  purpose  of  learning  a  different 
business.  On  considering  the  whole  &cts 
and  curcumstances,  as  ^ven  in  evidence  (part 
of  which  his  Lordship  read),  you  will  say 
whether  the  honest  and  £ur  intention  of  being 
a  goldsmith  continued,  and  whether  the  pur- 
suer has  made  out  his  case.  If  he  has,  you 
will  find  in  the  ajBGumative ;  if  not,  in  the  ne- 
gative. You  will  also  attend  to  the  drcum- 
stance,  that,  at  the  end  of  an  apprenticeship, 
the  same  attendance  is  not  given  as  at  the  be- 
ginning ;  and  that  the  leave  of  the  master,  if 
honestly  given,  will  cure  irregular  attendance ; 
but  I  cannot  conceive  that  it  will  cure  absence 
for  the  purpose  of  learning  another  trade* 

Verdict  for  the  defenders. 

Coei^um  and  Fletcher  for  the  Parauer. 
Clerk  aud  Baird  for  the  Defenders. 

(Agents,  Z).  Murray y  w.  a.  and  George  Tad,  Jun.)  t  ] 
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PATEESOy 

V, 

Blair. 


PEESEKT, 
LORDS  CHIEF  COMMISSIONER  AND  PITMILLY. 


Paterson  v.  Blair.  1819. 

July  14. 


Damages  for  being  turned  out  of  possession  Damages 

^     ^ found,  for  be- 

01  a  larm.  ing  turned  out 

of  a  farm. 

Defence. — ^The  proprietor  was  entitled 
to  turn  the  tenant  out  of  possession. ' 


ISSUE. 

^*  What  loss  and  damage  has  been  sus- 
"  tained  by  the  deceased  Walter  Paterson, 
"  and  his  representatives,  in  consequence  of 
"  the  measures  taken  by  the  defender,  to  re- 
"  move  the  said  Walter  Paterson  from  the 
"  lands  of  Merchiston,  in  breach  of  the  mis- 
"  sives  of  lease,  dated  18th  May  1813,  and 
"  16th  November  1813,  referred  to  in  the 
"  summons. 

The  damages  and  loss  were  laid  in  the  sum- 
mons at  L.2000,  which  were  stated  under 
different  heads. 

M 


178 


CASES  TEIED  IN 


July  1 1, 


PaTBB90K 

v. 

Bl^AIB. 


The  defender,  by  missive  letters  in  1813, 
let  to  the  pursuer  part  of  the  lands  of  Mer- 
chiston,  near  Edinburgh.  The  missives  con- 
tained various  stipulations,  and  amongst 
others,  the  tenant  was  to  **  give  up  whatever 
*'  parts  of  the  said  groimd  may  be  wanted 
**  for  the  purpose  of  feuing  or  letting  on 
*•  building  leases,"  &c.  Some  differences  oc- 
curred between  the  parties ;.  and  there  being 
a  dispute  with  the  former  tenant  of  part  of 
the  land,  as  to  his  quitting  possession,  the  de- 
fender gave  the  piursuer  notice,  in  April  1814, 
to  give  up  the  whole  lands  at  the  following 
Candlemas.  An  action  of  removing  was 
brought,  and  decree  allowed  to  go  out,  re- 
serving the  clahn  for  damages. 


A  counsel  who       After  Mr  Cockbfirn  had  cross-pexamined  a 

coxnxneiices  the       •  "a  >r     'v^    *    7  1  *  1 

examination  of  wituess,  Mr  JBcurctj  on  the  same  side,  put 

a  witness,  .• 

ought  to  con-    some  questions.  . : 

toJiut.         LoED  Chief  Commis8ioi^ee.~I  do  not 

in  general  wish  to  interfere ;  and  there  has 
been  some  irregularity  in  the  practice. on  this 
point;  but  our  n\le  is,  that  one  coun^l  exa- 
mines a  witness  throughout. 


A  book  kept  by 
a  dinner,  not 
evidence  for 
him. 


\  • 


To  prove  the  quantity  of  dung  laid  upon 
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tbe  fiirai)  Mr  Jeffrey  proposed  to  give  in  evi- 
dence a  book  regularly  kept  by  llie  pursue. 

Lord  Chief  Cohhjbsionee.*— This  book 
may  be  evidence  against  him,  but  certainly 
not  for  him. 

An  objection  was  taken  to  a  witness,  that 
he  was  interested,  being  a  erecKtor  on  the 
pursuer^s  estate. 

Jeffrey. ^--'Re  is  only  brought  to  prove  that 
the  defender  received  L.20  from  the  pursuer. 

Lord  Chief  Commissioher. — Is  there 
no  receipt  ?  It  is  clear  the  evidence  is  not 
necessary  to  the  present  discussion.  Their 
objection  to  the  witness  is,  that  the  present 
action  is  for  the  purpose  of  increasing  the 
fund  for  the  creditors,  and  that  he  has  an  in- 
terest  to  increase  that  fund. 

A  witness  called  for  the  defender,  was 
desired  to  produce  some  letters,  to  shew  that 
the  rent  was  too  high,  and  that,  th^efore, 
the  pursuer  could  x  not  be  a  loser  by  being  de- 
prived of  it. 

Lord  Chief  Commissioner. — All  the 
facts  you  state  may  be  proved  by  parol.  You 
therefore  do  not  require  the  letters. 
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Ju>]ri4, 


A  part  of  an 
inKrior  Court 
Process,  if 
tendered  in 
evidoK^y 
ought  to  be 
produced  be- 
fore the  triaL 


A  witness  was  called  to  aadienticate  a  copy 
of  part  of  a  process  in  the  inferior  Court 

Jeffrey  objects. — ^He  is  agent  ioi  the  de- 
fender in  several  cases.  This  writing,  had  it 
been  produced  in  terms  of  the  Act  of  Sede- 
runt, would  not  have  required  any  authenti- 
cation. 

LfOBD  Chief  Coumissioneb. — ^Is  it 
reaUy  a  disqualification  that  the  witness  was 
agent  in  other  causes  ?  I  am  of  opinion  on 
other  grounds,  that  the  testimony  is  inadmis- 
siUe ;  for  it  appears  that  this  is  an  attempt, 
by  calling  the  agent,  to  make  the  averment  of 
the  party  evidence  in  this  case.  There  is  a  re- 
gular Act  of  Sederunt  fiamed  in  concert  with 
the  Court  of  Session,  which  points  out  the  man- 
ner in  which  writings  ought  to  be  produced ; 
and  unless  that  is  followed,  we  cannot  admit 
them  under  any  other  authority. 


Jeffrey 9  in  opening  the  case,  and  in  reply^ 
gtated— *The  case  is  a  very  narrow  one :  it  is 
to  fix  the  amoxmt  of  damages.  The  land  was 
high  rented  as  a  farm;  but  the  pursuer,  a 
builder,  took  it  for  the  quarries,  and  to  sup- 
ply his  horses  with  food.  He  is  entitled  to 
damages,  on  account  of  the  disappointment 
and  vexation  he  suffered. 
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Cockbum,  for  the  defender,  maintained. 
The  loss  of  the  quarry  is  the  only  axtide 
proved;  and  the  estimated  value  of  this  is 
notoriously  too  high.  L.900  is  daimed  as 
the  value  of  the  quarry ;  and  we  shall  prove 
that  it  is  not  worth  working.  There  is  no 
ground  for  solatium,  as  there  was  no  injury 
to  his  feelings ;  and  the  motives  of  the  de^ 
fender  make  no  difference  to  the  pursuer. 

L.ORD  Chief  Commissioner. — ^This  is 
a  question  of  pure  fact;  and  as  the  Court  of  Ses- 
^on  have  already  found  damages  due,  your 
duty  is  merely  to  ascertain  the  amount.  The 
pursuer  is  called  upon  to  specify  of  what  the 
damages  are  composed ;  and  having  done  so> 
it  will  be  proper  for  you  to  find  them  sepa- 
rately. [His  Lordship  then  stated  what  he 
considered  proved  as  to  the  different  articles ; 
and  that  the  real  question  was  the  loss  of  the 
quarry.] 

Several  of  the  witnesses  gave  '  an  esti- 
mate of  the  value  of  it ;  and  this  is  a  sort  of 
particular  evidence ;  and  1  cannot  state  that 
you  ought  to  give  less  than  the  lowest  sum 
{M'oved.  You  must  exercise  your*  good  sense 
on  the  facts  as  proved ;  and  as  this  b  'purely 
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July  16, 


PATMSStflr 

V. 


A  qijc^an  of  fact^  any  ObserVatioii*  I  mike, 
aare  merely  for  your  consideration. 

Aft  td  solatiu7n,''^lf  you  are  satisfied  that 
yoK  giro  the  sum  which  the  |)ursuei'  haiM  lost* 
this  is  all  to  which,  in  my  opituan*  he  is  erk* 
titled.  It  appears. to  me  a  mere  question  of 
aooduhting ;  but  this  also  is  matter  for  you  to 
€On»ddr ;  and  if  you  give  solaiium,  I  trust 
you  will  do  it  with  modarati6n* . 


Verdict-^**  Found  for  the  pursuersi  da- 
«  ms^es  L.IOOO;' 

^^rey  anil  S.  More  for  the  Panuer. 
J^aird  and  Coekbum  for  the  Defender. 

(Agents,  Jamei  Lytm^  and  James  Gentle) 
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JUI7I& 


Found  that  a 
person  was  of 
Bound  mind«- 
that  adeed  was 
aigned  on  the^ 
daj  mserted  in 
the  testing 

ckuse— and 
that  it  was  not 
proved)  that  at 
that  time  the 
person  was  pi 
of  the  disease 
of  which  he 
died. 


PRESXNT, 
XyOttI)  CHUEF  COMMISdIONEK. 


Ebskike  t;.  Eeskixe, 

ItfDtJCTDoif  q£  t\e  assignatioii  of  a  kaaei  on 
the  gmuDda  of  death-bed,  and  of  the  granter 
beii^  incapaUe  of  knowing  the  contents  of 
thedeed. 
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Defekcte, — Negative  to  both  groands.         £b8kinx 


ISSUES. 

• 

**  1st,  Whether,  at  the  time  the  deceased 
**  William  Erskine  irigned  the  assignation 
**  und^  reduction,  hewasofsoundmind^and 
**  capable  of  understanding  tiie  nature  of 
"  said  deed? 

''  2dj  Whether  said  deed  of  assignation 
*'  was  subscribed  by  the  said  William Erddne^ 
**  upon  the  ad  day  of  August  1815^  the  date 
^  it  bears,  o)r  was  so  subscribed  upon  the  ^tfa 
**  day  of  August  thereafter;  or  at  a  sufaso« 
"  quent  period  ? 

''  Sd,  Whether  thd  said  deceased  William 
<^  Erskine  was  ill  of  the  disease  of  which  he 
'^  died,  at  the  time  of  his  subscribing  the  said 
'*  deed ;  and  whether  he  was  at  kirk  (X  Inar* 
*  *  ket  after  so  subscribing  ?" 

The  late  William  Erskine,  the  grandfi^er 
of  thei  pnrsiler,  acquired  from  Sir  Charles  Hal* 
ket,  a  lease  for  99  years,  of  a  small  ]^orti(tti 
of  ground  in  the  village  Of  Cdmyhill.  In 
August  1815  the  pursuer's  iath^  assigned  to 
Robert  Erskine  the  remaining  years  of  the 
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Eebsiite      lease,  and  his  son  brought  the  present  action 
EaaxiME.     to  have  the  assignation  set  aside. 

A  document         The  first  pieco  of  evidence  produced  for 

produced  to  *  * 

prove  collate,    the  defender,  was  a  missive  of  a  date  prior  to 

ed,  though  not  the  date  of  the  assignation. 

8  amped.  ^^^  £^^  ^^  pursuer. — ^When  this  was  pro- 

duced in  the  Court  of  Session,  we  stated  that 
it  was  forged,  and  they  withdrew  it  from  pro- 
cess.    It  is  not  stamped. 

Cockbum,  for  the  defender.?— In  the  Court 
of  Session,  we  rested  on  this  as  giving  a  good 
right,  in  which  case  it  must  be  stamped ;  but 
here  we  merely  rest  on  it  as  a  letter. 

LfOBD  Chief  Commissioner.— The  only 
question  is,  whether  this  document  is  suffi- 
dent  to  prove  facts  and  circumstances  relative 
to  this  transaction.  It  is  not  rested  on  as  a 
conveyance,  otherwise  it  would  have  required 
a  stamp ;  but  I  do  not  consider  a  stamp  ne- 
oessary,  where  the  document  is  only  produced 
to  prove  a  &ct  or  circumstance  relative  to  an* 
other  transaction.  It  is,  however,  open  to  the 
pursuer,  in  reply,  to  impeach  the  authenticity 
of  this  document,  as  he  might  the  credit  of  a 
witness.    The  object  of  producing  it  seems  to 
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be^  to  ascertain  that  the  transaetion  had  begun     erskink 
at  the  date  of  this  document.  e»«khib. 

Cdckburn,  for  the  defender,  maintained — 
The  pursue  haa  failed  to  prove  the  first  and 
third  Issues.  The  presumption  always  is  in 
favotu:  of  sanity.  As  no  evidence  has  been 
offered  to  pro\'e  of  what  disease  Erskine  died, 
a  verdict  must  go  for  the  defender.  On  the 
second  Issue  there  is  duly  one  witness,  which 
is  not  sufficient  in  law ;  and  it  would  be  most 
dangerous  to  allow  the  recollection  of  a  single 
witness  to  cut  down  a  regular  deed,  which 
bears  to  have  been  executed  on  the  2d  day  of 
the  month.  A  witness  for  us  will  swear  that 
the  deed  was  filled  up  and  signed  on  the  2d, 
land  the  account  paid  on  the  3d. 

Cayj  in  opening  th^  case,  and  in  reply, 
stated  the  &cts  and  the  general  outline  of  the 
law  of  death-bed,  and  admitted  that  there  was 
a  difficulty  in  the  case,  but  maintained  that  it 
depended  on  the  comparison  of  awitnesson  each 
dde ;  and  that  his  witness  swore  to  a  detail  of 
&cts  in  which  he  could  not  be  mistaken  ;  the 
other  merely  swore  in  general  terms.  It  was 
not  necessary  to  prove  the  disease,  as  it  was 
admitted  that  Erskine  never  recovered. 
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ER8KIKE  Loud  Chief  CoMiMrissioNER.— In  this 
Enx'ixE.  <^^se  the  first  Issife  is  out  of  the  question ; 
and  therefore  it  will  he  hotter  to  find  upon  it 
fer  the  defender ;  and  on  the  third,  the  ^vi- 
dence»  if  there  is  any,  is  of  such  a  nature,  that 
it  appears  to  me  there  ought  to  he  a  i^nding 
upon  it  also  for  the  defender. 

Every  deed  is  held  to  be  good ;  hut  it  may 
be  reduced  if  it  is  clearly  proved  that  the 
maker  of  it  was  ill  of  the  disease  of  which  he 
died,  and  that  he  died  within  sixty  days, 
without  having  been  at  kirk  or  market.  But 
here  there  is  no  proof  of  the  illness :  it  is  only 
proved  that  he  had  gravel ;  hut  he  was  going 
about  the  doors. 

The  only  question,  therefore,  is,  whether 
the  date  is  false  ?  There  has  been  evidence 
on  both  sides  ;  but  the  evidence  of  the  instru- 
mentary  witness  called  for  the  pursuer,  only 
raised  a  presumption  that  the  deed  was  not 
signed  on  the  2d. 

An  instrumentary  witness  may  legally  be 
called  to  prove  what  took  place  at  the  time  of 
signing  a  deed,  but  his  evidence,  when  it  dif- 
fers from  the  deed,  is  to  be  considered  in  re- 
ference  to  a  solemn  deed  regularly  executed. 
In  addition  to  this,  in  the  present  case  there 
is  a  distinct  witness,  and  three  documents 
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which  ascertain  the  date  of  the  deed  to  be     EBsiniK 
correct.  Erskikb. 

What  appears  decisiTe  in  this  case  is,  the 
presumption  that  a  deed  is  executed  of  the 
date  it  bears — ^the  evidence  of  the  writer 
as  to  drawing  the  deed,  and  filling  up  the 
testing  clause — ^the  charge  for  the  stamp, 
and  the  expences  attending  the  deed<*— and 
the  receipt  dated  on  the  3d,  for  the  sum  so 
charged. 

It  appears  to  me  that  the  deed  is  verified ; 
and  if  that  is  your  opinion,  you  may  find  for 
the  dcffender  on  the  second  Issue  also. 

If  you  find  on  these  for  the  defender,  I 
wish  you  to  state  in  terms,  that  Erskine  was 
of  sound  mind,  and  that  there  is  no  proof 
that  he  died  of  the  disease  of  which  he  was 
ill  at  the  time  of  signing  the  deed. 

Verdict. — ^The  Jury  found  that  Erskine 
Was  df  sound  mind,  and  capable  of  under* 
standing  the  nature  of  the  deed — that  the 
deed  was  signed  on  the  2d  August — and  that 
It  was  not  proved,  that  at  the  time  of  subscribe 
ing,  he  was  ill  of  the  disease  of  which  he  died. 

Cay  for  the  Parsttet. 
Coekhnrn  for  the  Defenders. 

(Agents,  John  Johnston^  junior^  S.  S,  C,    and    HotchkU  aii4 

Tytkr^  w.  s.^ 
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Jan.  31, 


Patxuoh 

BONALD. 


PftSSXXT, 
THB  TBKZS  LOIUDS  COUMISSIOKXaS. 


1820. 
Jan.  31. 


Pateeson  V.  Ronald. 


N 


•  Costs  refused,  This  was  a  case  tried  at  Glasgow,  on  the 
cu^i^^'for  13th  September  1819,  on  an  Issue  whether  a 
reparation  of  a  partnership  was  entered  into,  and  whether  the 

loss,  and  a  ver-   i  r  » 

^ct  returned     defender  refused  to  implement,  or  imtimously 

and  unjustifiably  withdrew  from  the  partner- 
ship,  to  the  loss  and  damage  of  the  pursuer. 

The  Jury  found  one  shilling  damages. 

Cockhurn  and  Maitland  moved  for  ex- 
pences  to  the  pursuer,  as  the  verdict  was  im- 
portant, by  finding  that  the  contract  existed ; 
and  stated,  that  it  was  the  general  under- 
standing,  that  the  smaUest  damages  carry 
costs ;  and  referred  to  a  case  in  the  Court  of 
Session,  where  L.10,000  were  claimed,  and 
only  L.5  given,  and  where  expences  fol- 
lowed. Expences  were  also  given  in  Fin- 
wick's  case  (Vol.  I.  p.  255) ;  and  in  Millar's 
(Vol.  !•  p.  55,  n,) 
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Forsythf  for  the  defender,  opposed,  and  stat-  Patersoit 
ed— Oiving  expences  is  matter  of  discretion ;  roJIlo. 
Hepburn's  case  (Vol.  I.  p.  267).  We  in  fact 
gained  our  ease,  and  are  entitled  to  expences, 
A  shilling  in  England  may  carry  costs,  but 
that  is  when  the  verdict  establishes  a  right  of 
property. 

Lord  Pitmilly.— This  ease  was  tried 
before  me ;  and  there  was  very  little  discussion 
as  to  the  existence  of  the  contract.  Thequestion 
was  substantially  one  for  damages.  It  was  not, 
however,  a  claim  of  damages  for  loss  of  cha- 
racter, or  injury  done,  but  to  get  an  equiva- 
lent for  the  profit  the  pursuer  would  have 
made,  had  the  partnership  been  completed. 
The  result  was,  a  verdict  for  one  shilling; 
and  I  did  not  find  fault  with  the  verdict. 

The  question  now  before  us  is,  whether  a 
person  claiming  damages  to  repair  an  actual 
loss,  and  getting  only  one  shilling,  is  entitled 
to  his  expences.  This  must,  of  course,  be 
decided  by  the  law  of  Scotland,  and  as  it 
would  have  been  decided  in  the  Court  of 
Session.  The  cases  referred  to  on  the  one 
side,  were  for  reparation  of  character,  and 
where  the  object  was  to  obtain  a  verdict.  The 
case  put  on  the  other  side  is  one  to  establish 
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Patxbsok    a  right  of  i»rop^y.    These  all  diS&t  in  prin- 
BoHAU).     ciple  from  the  present,  which  is  one  of  alleged 
loss ;  and  the  question  is,  whether  we  are  to 
extend  to  this  case,  the  principle  apj^caUe 
to  the  others. 

LoBD  Chief  CoMMi8aioN£it.-r^I  asii  mQ9t 
ansdous  todecide  this^andallothercasesiaceord- 
ingto  the  law  of  Scotland;  and  by  that  law,  and 
in  the  Court  of  Sesrion^  expenoes  is  593«tter  of 
discretion ;  hut  no  Court  can  decide  by  diy- 
cretion,  without  founding  that  discretion  in 
sound  principle.  It  is  contended^  that,  in  the 
Court  of  Session,  damages  carry  costs;  but 
that,  as  stated,  is  too  extensive.  My  view 
of  the  present  case  is,  that  damage  or  not 
was  the  single  question  for  the  Jury.  The 
question  then  is,  upon  what  the  claim  of  da- 
mage rests?  The  daim  is  for  damage  to 
rqiair  a  loss— ^not  to  repair  an  injury  or  an 
afih>nt;  and  the  claim  being  for  L.2500,  while 
the  Jury  give  only  Is.  I  must  hold  it  a  case 
brought  without  a  sufficient  cause  of  action. 
If  there  is  no  rule  to  the  contrary  in  the 
Court  of  Session,  I  must  come  to  the  conclu- 
sion, that  there  should  be  no  expences. 

Lord  Gili^ies. — I  agree  entirely,  both  in 
the  principle  laid  down,  and  the  conclusion 
drawn  from  it.     In  matters  of  this  sort,  a 
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Cotcrt  must  form  precedents  where  it  has  none     Fatcaso^ 
to  guide  it.    There  are  fewer  here  than  might     ronald. 
have  been  expected,  but  that  arises  ftom  the 
infrequency  of  such  actions.    The  object  of 
law  is  to  protect  property  and  persons  from 
real,  not  imaginary  injuries. 

There  may  be  cases  of  nominal  damages 
where  costs  ought  to  follow ;  but  that  is  not 
the  case  in  the  present  instance. 

Lord  Pitmilly.— I  should  be  sorry  to 
lay  it  down  as  a  general  rule,  that  expences 
should  follow  when  Is.  damage  is  given  fer 
loss  of  property.  My  difficulty  in  this  case 
was  the  want  of  authority ;  but  I  think  we 
are  entitled  to  draw  the  distinction  pointed 
out,  and  to  say  that  no  expences  ought  to 
be  given  in  this  case. 

Both  motions  were  dismissed. 

Cockbu/H  and  Maitland  for  the  Porsaer. 
Forsyth  for  the  Defender. 

X^^glsnXA^  £*  Loekhart^  w.  a.  and  Jo.  Grainger ,  w^s*) 
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Feb.  20, 


Hackket 

V. 

Daooebs. 


phesent, 
lord  chier  commisstoxkr, 


JpV  Hackney  v.  Daggers. 

Feb.  20. 

Damages  for     Xhis  was  an  action  for  assault  and  defama- 
fiunatioa.      *  tion,  iu  which  the  defence  was  an  accusation 

that  the  pursuer  was  the  a^^ressor. 

The  first  witness  called  was  David  Craik» 
constahle  at  Fortobello,  who  was  dted  by 
the  name  of  Craig. 

The  Lord  Chief  Commissioner  ob- 
served— ^The  description  of  constable  at  Por- 
tobelloy  I  think  sufficient  to  enable  you  to 
find  him  out ; — idem  sonans  is  the  rule  in 
such  a  case. 


A  pereon  who       Another  witness,  on  his  examination  in  irin 

had  been  con- 
sulted about  a  itialibtis,  admitted  that  he  had  been  at  a  con- 

petent  witness!  sultatiou  about  this  case  with  Mrs  Hackney, 

and    Mr  Dick  the  agent — that  Mr    Dick 

shewed  him  the  summons,  which  be  approved 

of — that  he  told  Mr  Dick  he  had  seen  what 

took  place,  and  thought  an  action  should  be 
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brought,  but  was  not  present  at  the  pteoog- 
nition. 

Cockburrij  &r  the  defender,  took  the  oh- 
jection  of  agency. 

Jeffrey^  for  the  pursoerv-— It  is  a  ques- 
tion for  the  Jury^  whether  they  will  believe 
him. 

LoBD  Chief  Commissioneb. — The  ten- 
dency of  my  mind  is  to  allow  objections  of 
this  sort  to  go  to  the  credit  rather  than  the 
competency  of  a  witness ;  but  if  agency  is 
proved,  it  is  an  objection  to  receiving  the  \ 

witness. 

If  there  was  a  penuria  testium,  I  should 
be  disposed  to  admit  the  witness  cum  nota^ 
and  leave  Mr  Cockbum  to  seek  for  redress ; 
but  as  it  is,  I  reject  him,  leaving  Mr  Jef- 
frey to  apply  for  redress. 

Jeffrey  opened  the  case,  and  stated  the 
facts. 

Qx?Ar&wr;i.— -This  is  a  short,  simple,  and 
silly  case.  It  is  not  proved  which  party  be- 
gan, and  the  pursuer  has  not  proved  any  in- 

jury. 
LoBjo  Chief  Commissionee. — If  you 

N 
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V. 


find  die  second  lasiie  proved,  it  fonns  a  de. 
2>AoosB8.     fence  to  the  action ;  but  if  you  think  the  de- 
fender struck  first)  you  must  find  damages. 

On  the  evidence  you  must  dispose  of  the 
case,  though  it  would  have  been  mudh  better 
if  the  action  had  not  been  broc^t.  Theques- 
tion  of  costs  the  G)urt  dispose  of,  not  the  Jury. 

Veardict--'^   For    the   pursuer,   damages 


Jeffrey  fcflr  the  Puisuer. 
Cockbum  for  the  Defender* 


FBESEHT, 

I 

LORD  CHIEF  C0MMIS8I0SrS&<r 


1320.  GUNN  V.  GaEDINEB,  &C. 

Feb.  88. 

An  action  against  the  proprietors  of  a  stage- 
a^iin^e  coach,  and  the  guard  and  driver,  on  account 
S^^^Tiltage  of  the  n^ligence,  carelessness,  or  improper 
l^dSe  %  conduct  of  the  gi»rd  and  driver- 

the  negligenoe 

or  improper  ..  « 

conduct  of  Defence. — ^The  coach  was  not  overset  by 

^  "^"^^^  *  any  cause  for  which  the  proprietors  are  Sable. 
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lasra^  Ovmr 


"^  WiHftW,  on  or  dbout  tlie  5th  day  tif 
^  April  1816^  the  Tel«|;r8ph  eMich  wur  over* 
^  turned  near  Airdii^  in  oonsequenoe  ef  thef 
'^  aegHgence,  imhiieas,  oi  impxiper  conduct 
**  of  the  defenders,  or  any  of  them,  whereby 
^  the  ptariiun  miffered  severe  bodUy  harm  and 
*'  d^tmase? 

^'  Damages  kid  at  L^500;' 


OAMi»vcft,ftei 


In  the  beginnhig  of  Apiil  l816,  tlie  Te- 
legraph i^tagCMSoadi  was  overturned,  on  th€f 
i'oad  between  Edinbuigh  and  Glasgow,  iiear 
the  inn  at  Airdrie,  by  going  over  a  heap  of 
Memos  on  the  road^  opposite  to  ai  house  which 
ivas  building  for  Waddell,  defender  in  th6  twtf 
fi^owing  eases.  Thepurfiuarsusttunediiyilry,' 
and  brought  the  present  action  of  damage*  he- 
fere  the  Magistrates  of  Glai^gow^  which  wasf 
iffught  intdf  the€ourt  of  Sesskm  byadvoteatim.' 

When  the  lettera  of  advocation  ^e*e  given  y^^jl 
in  etideneie,  it  was  objected,  that  they  had  duce  a  docu 
liot  been  produced  in  teraus  of  Uxe  Act  6f  Se^  ii^^.h^Gx^ 
derunt;  b^t  no  objection  was  taketi  to  Mr 
Moncreiff  calling  a  witneiSi^  to  jiroduce  them, 
ind  prove  by  whom^  the  bi&  was  presented. 
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Ov)nr  Some  witnesses  having  been  called  who 

Gamhever,  /Ice.  knew  little  of  the  matter,  and  an  objection 

being  taken  to  one,  that  he  was  not  in  the 
list  served  npon  the  defenders, 

LoBD  Chief  Commission£E.-~I  have 
long  ago  had  occasion  to  say,  that  agents 
should  consider,  not  how  many  persons  knoW 
something  of  the  matter  to  be  tried,  but  with 
how  few  they  can  prove  their  case.  In  the 
present  instance,  a  list  ought  to  have  been 
put  into  the  hands  of  counsel,  of  the  persons 
who  sat  upon  the  front  of  the  coach,  with 
their  faces  to  the  coachman — ^not  of  those 
who  sat  behind,  with  their  backs  to  him. 


Competent  to 
prove  fiu:t8  to 
shew  that  a 
coachman  was 
rash;  but  in- 
competent to 
ask  a  witness 
whether  he  is 
rash. 


Incompetent 
to  prove  a 
statement  by 
a  witness  who 
cannot  attend 
the  trial 


A  witness  was  asked  what  sort  of  man  the 
coachman  was — ^whether  he  was  given  to 
drinking,  or  was  rash ;  to  which  Mr  Jeffrey 
objected. 

LoED  Chief  Commissionee.— Youare 
entitled  to  prove  the  fitct  of  his  being  drunk 
at  the  time ;  and  the  question  will  then  arise, 
whether  you  are  entitled  to  go  farther.  You 
may  also  prove  facts  which  shew  him  to  be 
rash ;  but  you  are  not  to  put  the  question 
whether  he  is  rash. 

A  witness,  in  the  course  of  his  examina- 
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tum^  being  asked  what  Im  mi^:  said,?  ther  nh^       ^vy^if 
jection  of  hearsay  was  taken.    A  cectifioair  OAKbt^ER, >e. 
was  then  produced,  that  his  wife  could  not     ^•Hr^ 
attend.;*  •.'..*.•*»  /l 

LoBD  Chief  CQMMi«jsxo)72E.-^t,lMi 
been  nded^  that  ilf  ]i»  competbiijir.to  prove  ^Imt « 
dftiA  wttvess  said ;  bu(t  the  piEioeifkiip^rniH 
been  es^tended  to  a  ii^tness  who  tsmnot  attenAi 

The-  objeotioQ  was  token  to  ^  witness,  that  a  witness  re- 

,  ,  '         '  jected,  as  bis 

he  Wa&rnot  in  the   U^t,    .Ai».  an  '^polc^i:lt  name  was  not 

wns  stated  that  thet  .party  wosria.Irelaiidj.  j9ld  '^rved  on  the 

tMthe^?g««rtdid«ptknOW>(jf%;WitoliW        <>ther  party. 

* 

Uiei  most  disagreeaW^  ffcom^  »p«i  wlM«b..t» 
ii^ect  a  mtness,  but  I  ctomot  di0ai^'j<9O0^ 
with  the  rule.  The  ]pax%y  knew  of  t^  >  w^t«- 
ness,  and  oi:^ht  to  have  given  notieq;  to. ^1^ 
agent.  Allowing  this  witness  to  ;he  ii[U|l|«A 
would  be  sayings  that  lany  negligence  -mi  t^ 
pepari^n  of  a  case  can  he  cured  by:  IfJil^in- 
tierpopition  of  the  Court..  '  ;   ^  ;iiv 

A.  witness  was  asked,  on  hjis  a^om-^ssxpii^ 
nation,  whether,  in  his  opinion, -the  .d]$%$ 
was  to  blame?  '  ,  / 

LoBD  Chi;ef  Commissickn:ee. — That  ^  n^ 

^  .  .... 

tlie  question  t^he  Jury  are  to  answeri  a^  H  lis 


V. 
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^«Y       dfeoefive  iaoonpet^iit.  efea  on  oconHeumif 


^uthet^ntl  opened  the  ca^  finr  the 
,  mtfi  after  vtatiiig  the  fecto,  said  tfai 
Mmld  prove  iiegfigeaee  in  ike  drimr 
giiaidy  anoquting  to  ddinque&cf  » lor  ^vU^ 
tiie  drfenden  werp  undqulitedly 


Jfffi^  fif  ibe  defienden^  stated— iThe 
finrm  in  whioh  ike  case  comes  to  trial  tMds 
fo  salgeet  the  defenders  in  ibis  aptimi  to  die 
whole  damage^  Aough  tbp  whfi^y  or  a  great 
part  cjf  llip  Uqm^  was  in  thetrnfteesiAoiring 
fhe  stoiies  to  lemam  on  the  road.  The  best 
way  of  diRiig  justice  is  to  give  the  portion  of 
file  dampge  wbic^  corresponds  to  our  decree 
pf  n^ligmce,  if  you  think  any  proved.  They 
liaye  derived  ns  of  a  most  material  witness^ 
by  making  the  guard  a  defender. 

Mmcreiffi — Their  aigumenf^  that  they 
will  not  be  entitled  to  reBef^  is  law^  not  feet* 
The  question  before  you  is,  whethert  by  the 
iif^Iigooce  or  improper  conduct  of  those  who 
had  tiie  management  of  the  coaeh^  we  have 
suflfered  a  severe  injury.  It  is  said  vre  ought 
to  have  caHed  the  rood  trustees  as  defenders ; 
but  this  involves  a  nice  question  of  law. 
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iiOIOl   ChiFF   COMMia«ONEIt.-^Th]S  is         Gvm 

peculiarly  a  ease  for  a  Jury»  aiid  you  oug^t  to  ouuuvn^  &«. 
oonsider  it  by  itself,  aa^  iM>t  in  cefcBrenee  t»' 
my  otheat. 

The  law  oa  the  subjM  %  that  prcqnietoQi 
of  8t«ge-<XMMhes  undertake  to  furaub  ereijr 
thiiig  neceswry  asr  to  hoK9e»  and  oirctag^ 
vifith  proper  persons  to  manage  them.  The 
proprietors  aire  eventually  liahle  for  the  nusr 
conduct  of  their  servants.  What  mil  render 
them  lUhle  in  the  present  cw^  is  stated  in 
the  Issue, 

It  is  a  material  mmmttaooe  in  this  case^ 
that  th^:e  was  an  immediate  investigation 
into  the  cause  of  the  accident,  in  ndiich  one 
of  the  defenders  participated.  This  is  a&* 
ways  disadvantageous,  as  the  witnesses,  witib. 
out  the  least  intention,  may  state  insensibly 
what  took  place  at  the  investigation^  instead 
of  what  originally  h^ipened. 

The  proprietors  are  not  liable  in  cases  of 
pure  acddent.  You  must  therefore  consider 
whether  this  was  a  case  of  pure  accident>  or 
whether  it  is  a  case  of  negligence  or  improper 
conduct.  If  the  coachman  was  drunk,  there 
is  a  dear  ground  of  decision;  but  if  not, 
there  is  no  dear  evidence  of  rashness.  The 
q[uestion  as  to  negligence  may  be  applicable. 
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Ovirii        not  only  to  the  seirants,  bnt  to  one,  at  least, 
Gjabiksb,  a».  of' the  defi^ders,  who  lived  dose  to  the  place* 

where  the  stones  ware  on  the  road. 

If  you  thmk  the  coachman  not  in  a  state 
fit  to  conduct  the  coach,  or  that  his  conduct 
was  improper,  you  will  find  for  the  pursuer ; 
but  if  you  think  the  coachman  was  fit  for  the 
situation,  and  that  the  stones  ought  to  have 
been  removed  by  others,  then  you  will  find 
for  the  defenders. 

The  expence  to  which  the  pursuer  was  put, 
has  not  been  proved,  except  to  the  extent  of 
I1.8  or  L.9  to  a  surgeon ;  but,  of  course,  the 
expence  of  living  at  an  inn  must  have  been 
greater  than  at  home.  .  Damages,  however, 
ought  always  to  be  given  with  moderation, 
aal  not  as  a  puniBhmL 

Verdict,  for  the  pursuer^  Li.l50  damages. 

Monereiffl  Keay,  and  Eutkerfbrd,  Sot  the  Funaer. 
J^rey  and  Cockbum  for  the  Defenders. 
Greenshieldt  and  J.  A,  Murray  for  Waddell. 

(Agents,  Mneoi  Macheariy  w.  s.  and  James  Greig^  w.  s.) 
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Mackav,  &b. 


PRESENT, 

xoBD  caixr  commissiohek* 


Mackay,  &a  t;.  Waddell,  &c.  1320. 

Teb.  29. 

As  action  by  the  defenders  in  the  above  case.  Found  in  ku 
for.  relief  from  the  claim  of  damages  made  ^  tnlS^ 
^nstthem.  JJSLtJl 

perly  allowed 
toremaiiiupoii 

Djefence  for  WaddelL — The  stones  did  •  '^ 
not  encroach  upon  the  road.  Defence  for  the 
trustees. — Trustees  are  not  liable,  and  gave 
no  permission  to  lay  down  the  stones.  They 
were  not  on  the  metalled  part  of  the  road. 
The  original  action  is  founded  solely  on  the 
culpable  and  imprpper  conduct  of  the  servants. 

ISSUES. 

^«  Whether,  on  or  about  the  5th  day  of 
**  April  1816,  the  Telegraph  coach  was  over- 
f  turned,  near  Airdrie,  from  the  improper 
"  conduct  of  the  defender  Waddell,  in  laying 
*^  down,  and  allowing  to  remain,  improperly 
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MAfocATr  *«•   **  and  illegally,  on  the  said  road,  a  quantity 

VijoflmM^Ae.  ^  of  stones,  or  rubbii^  ?  and, 
*^"*^^^*^         •'  Whether  the  trustees  did  improperly  and 
^*  ill^lly  allow  the  stones  and  rubbish  to  re* 
*^  main  on  said  road,  nfbereby  William  Guna 
^'  suffered  severe  bodily  harm  and  damage  7*^ 

EvVenf^eixt         It  W38  prcq^osed  that  &t  evidenee  in  the 

J^^g^  former  case  should  be  held  evidence  m  this; 

StaeTSlue-     and  a  question  being  raised  as  to  the  pursuers' 

piiv^^pur.  right  to  reply* 

piy^  Lord  Chief  CoMMissiONSB.-^In  iSah 

case,  it  appears  to  me  that  the  pursuers  must 
have  a  reply ;  and  as  the  grounds  for  sulgeetr 
ing  the  defenders  are  different,  the  one  being 
^dd  liable  for  laying  the  stones,  the  oiherfcn: 
allowing  them  to  remain,  the  best  arrangement 
would  be,  that  the  counsel  for  the  pursuers 
should  qpen  the  case  with  a  few  observations ; 
then  the  counsel  for  both  danders  be  heard 
in  answer,  and  then  the  counsel  for  the  pur- 
suers in  reply.  But  there  is  some  difficulty 
in  the  fqrm,  as  I  am  not  accustomed  to  actions 
pf  relief. 

It  was  thpn  agreed,  that  the  evidence  iii 
the  former  case  should  be  held  evidence  in 
this ;  and  that  a  few  witnesses,  in  addition, 
ffhould  be  examined  for  Waddell. 


im  THE  jumr  court. 

To  one  of  the  witaesses  caUed^  it  yw  ob*  Uaoux,  aiu 
jeeted,  that  his  same  was  not  in  the  Ust         yfjoani^ 

LoBD  Chief  Commissioner.?— lists,  in« 
stedl  of  being  of  use  to  fcArward  die  ends  of 
lastiGe,  are  a  great  abase/  In  the  liMit  yes^ 
ttt4sjr»  thjBie  w^re  890  names,  andSdoafled 
i^T  fihe  pmmier,  md  for  die  defender.  If 
a  pvoper  selectkni  had  been  made,  the  case 
might  have  been  tried  in  half  the  time.  I 
tealfy  wish  gentlemen  at  the  Bar,  but  pirtir 
colBrty  agents,  would  ajttend  to  this. 

Cock^unt  opened  the  eajBe^  and  contended 
-rrThe  pursuers  weie  only  found  liable  in  the 
first  instance ;  and  there  is  no  ineqnnsteney 
in  fining  that  the  present  defenders  are 
liable,  which  was  the  view  of  the  Couit  in 
sending  the  Issues.  Eyen  ha4  die  ^drtyer 
jbeen  dranl:,  if  a  peiwn  pnts  a  stone  before 
the  wheeL  which  overturns  the  coach,  that 
person  is  liable. 

Oreemhields^  for  Waddell,  contended,  that 
the  Jmy  had  already  dedded,  that  the  injury 
was  occasioned  by  the  &ult  of  the  drivier ;  an4 
it  cannot  also  be  by  the  fault  of  Waddell. 
He  was  exercimng  a  common  right  in  bmld-: 
inir ;  and  neither  the  trustees,  nor  the  land^ 
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Macxat,  &C.  losrd  of  the  inn,  ever  comploiued.    Tb#re  !was 
Waddei.i.,&c.  sufficient  roadway  left. 

Mimcreiff. — In  this  c^ee,  the  accusation 
is,  that  the  injury  was  occadoned  solely  ^ 
the  detfisnders.  The  reidict  yest^ay.n^ar 
tives  this ;  and  we  must  now  hold  that  ik  yiis 
hy  the  n^ligence  of  the  pursuers.  There  are 
here  a  numher  of  questions,  both  of  law  aqd 
fact*  Were  the  stones  upon  the  road  ?  What 
is  road  at  that  place  ?  Were  the  stoneb^o^? 
properly  laid  upon  the  road  ?  Are  the  trus- 
tees answo^hle  &r  an  improper  act  <tf  ano^ler  ? 

We  shall  maintain  in  the  proper  place, 
that  the  trustees  are  not  liable  for  a  nuisance 
laid  upon  the  road  by  another  person,  and 
request  either  to  have  this  point  reserved,  or 
the  Jury  directed  to  find  &r  us.  It  is  only 
for  direct  orders  or  permission  to  lay  the  stones 
that  they  are  liable. 

Lord  Chief  Commissioneb.-— Would 
it  not  be  better  to  have  a  special  case,  that 
this  point  may  be  decided  ?  There  is  no  writ- 
ten or  express  permission. 

Jeffrey. — Reserving  the  question  is  the 
least  expensive,  as,  if  the  verdict  is  for  us,  the 
question  does  not  arise. 
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The^  only:  proof  of.  the  trustees  knowing  Mackat,  &c. 
that  the  stones  were  there,  is  the  testimony  Waddell,&c; 
of  oiie  witnesi^  which. is  not  sufficient.  Lord  Thete^ti^ny 
Fife's  case,  Vol.  L  p.  124.  n^Sa^ii 

to  the  Jury. 

Lord  Chief  Commissioner. — In  that 
case,  the  question  was,  whether  there  were 
facts  and  circumstances  sufficient  to  render 
the  evidence  of  one  witness  condusive.  The 
Court  said  expressly,  tibat  we  did  right  in  sub- 
mitting the  testimony  to  the  Jury ;  but  that 
does  not  touch  your  case,  as  your  object  is  to 
shew,  that  there  are  not  facts  and  circum* 
stances  sufficient  to  support  this  witness. 

Mdncreiff: — ^There  is  no'  fiict  [aroved ;  and 
they  might  have  had  plenty  of  evidence,  if 
the  &ct  had  been  in  their  &your.  Fin^g 
that  the  stones  were  on  the  road,  is  not  a 
sufficient  answer  to  the  Istoe. 

J^ey,  for  the  pursuers,  maintained — 
1^,  That  the  verdict  did  not  bar  the  claim ; 
imd  2^,  That  the  stones  were  upon  the  road. 
If  it  had  been  on  the  private  road  to  the  inn, 
the  case  might  have  been  nice ;  but  here  it 
was  not.  The  trustees  are  liable,  whether 
they  knew  it  or  not,  as  they  ought  to  have 
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It  is  not  inoonsistoit  to  taid  ns  i^tiibd  to 
Complete  reUefi  Tliere  are  many  conlzaetfi^ 
even^  in  which  a  party  is  primarily  liable  to 
anodier,  tiiotigb  he  k  entitled  to  eoinplete  re* 
Wfiom  a  third  pttrty. 


iiOBD  Chief  CoMicissiOK£B.-^The4ued^* 
tton  yesterday  was  of  impottaace  to  the  pnb- 
fie ;  but  the  caise  to^ay,  especia%  the  second 
Issue,  is  much  more  important ;  and  I  am 
bappy  that  there  has  been  so  much  dlulity  in 
the  argument  from  the  Bar ;  that  the  cMe  has 
tnet  with  so  much  attention  from  you ;  wd 
fiiat  we  haVe  had  time  fo  rdlect  upon  it 

The  first  point  Mated  for  the  defenders  i^ 
thttt  any  veidiet  you  can  give  for  the  purster^ 
will  be  inconsistent  with  the  verdict  yester* 
day. 

My  mind  is  very  eaoly  Aiad^  up  eb  this 
point ;  for  the  Issues  in  the  former  case  amfe 
Aot  exdunve;  and  by  finding  for  the  pur^ 
4luer,  you  have  not  excluded  the  question  of 
lelie£  The  Issues  in  the  fortner  case  were^ 
jqpproted  of  by  the  Coitft  of  Sesdon^  and  tiiey 
must  have  had  the  aetions  of  rdief  under 
MBsideration  at  the  time.     My  opinion  isy 
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tliat  there  is  nothing  in  the  ptooeediugtl  to  Uuswt^ac 
prevent  you  finding  whftt  h  vaznmted  by  the  wjMVL^flx, 
evidence.  We  axe  hese  to  find  ikcts  which 
lire  to  be  returned  to  the  Court  of  Session; 
and  I  am  dearly  of  o^nnion,  that  diat  Court 
ivould  be  much  di8j|{^nted  if  the  case  was 
returned  without  any  findings 

The  first  question  in  both  the  acti<»i8  of 
belief  is,  whether  the  stcmes  were  on  the'road ; 
and  this  is  a  question  of  law  and  fact  i  but 
the  law  is  easy,  as  it  arises  from  the  fact. 
Those  of  the  Jury  who  saw  the  ground,  wiU 
know  what  is  road ;  and  even  from  the  plan  it 
may  be  seen.  By  the  Act  of  Parliament  for 
making  this  road,  the  trustees  are  ei^tled  to 
make  the  road  60  feet  wide,  but  there  is  no* 
thing  binding  them  to  metal  the  whole.  Near 
the  pl^e  in  question,  the  open  space  is  08 
feet  wide,  and  it  is  afterwards  reduced  to  4A 
feet.  My  opinion  in  law  is,  that  the  trustees 
being  entitled  to  take  60  feet  £br  a  roa4 
wherever  that  space  is  left  open,  we  must  iiold 
tt  to  be  road;  and  f!ie  question  for  you  to  sMfh 
uwer  is,  whether  the  stones  wexe  laid  mUki& 
l^esefiOfeet 

Having  determined  whether  they  were  upon 
the  road,  tihe  next  question  is,  whether  lliey 
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Mackat^  Ac  were  Ud  there  by  Waddell ;  and  the  thiid» 
WiiiDXLMte.  whether  they  were  improperly  laid. 

The  argamrat  that  we  are  to  take  the  custom 
of  the  country  as  sanctioning  the  laying  down 
the  materials,  is  important  in  this  branch  of 
the  case.  The  custom  seems  to  be  in  fayour 
of  what  was  done ;  but  if  materials  are  laid 
down,  they  must  be  laid  with  common  care 
and  attention,  and  in  such  a  way  as  not  to  be 
liable  to  be  turned  out  of  their  place  by  others^ 
If  you  are  of  opinion  that  they  were  properly 
placed,  you  may  find  that  they  were  placed* 
but.not  improperly.  You  will,  however,  attend 
that  they  were  near  the  metalled  part  of  the 
road,  and  might  with  very  little  difficulty 
have  been  placed  elsewhere. 

It  was  said  the  question  was,  whether  the 
stones  were  the  cause  of  the  accident ;  but  that 
is  not  the  propei:  manner  of  putting  it.  There 
is  a  great  difference  between  the  cause,  and  a 
cause;  andl  am  of  opinion,the  Court  of  Session 
wished  to  know  whether  they  were  a  cause  of 
it.  There  is  no  doubt  the  coach  was  over- 
turned by  running  upon  the  stones,  and.  that 
it  might  have  avoided  them ;  but  we  have,  no 
evi^eneeto  shew  that,  the  coach  would  have 
bsen  overturned  if  the  stones  had  not  been 
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there^  and  we  must  presume  that  it  wmld  Macxat,  &c 

not.  \rAimct.i.,&e 

If  you  thisk  they  were  irot  on  the  road,  <nr 
ware  not  improperly  laid  upon  it,  or  were  not 
a  cause  of  the  aeddent^  then  the  next  ques- 
tioi^  does  not  arise. 

2d  Isrue.-^-^Tiua  invohres  a  most  important 
matter  of  law,  as  it  refers  to  all  road  trusts 
in  the  kingdom;  and  I  should  he  sorry  if 
we  could  not  put  this  case  in  a  proper  shape 
to  have  the  qnestion  tried.  The  question 
turns  upon  the  endenoe,  and  upon  your  ofd- 
nion  whether,  the  trustees  allowed  the  stones 
to  remain,  and  whether  they  allowed  them 
improperly  to  remain. 

Th^re  is  only  one  direct  witness  to  the  fact 
of  the  trustees  knowing  the  stones  were  there ; 
the  evidence  is  not  of  the  highest  degree,  and 
the  witness  does  not  prove  direct  knowledge. 
I  do  not,  however,  think  myself  entitled  to 
withdraw  this  evidence  from  you;  and  Mr 
Moncreiff,  if  he  thinks  this  direction  wroi^, 
may  have  his  redress,  either  by  an  ap^oation 
for  a  new  trial,  or  by  Bill  of  Exceptions. 

I  shall  not  decide  whether  trustees  are 
bound  to  know  what  k  upon  the  road ;  but  I 
think  the  law  is  in  such  a  statp  as  to  make  it 
proper  for  me  in  this  case  to  submit  the  evi- 
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Mackat,  &C.  denoe  to  jroa;  and  one  can  haidly  suppose  the 
WABDBu»ac&  stones   were  there  for  weeks   without   the 

trustees  knowing  it  The  presumption  is, 
that  they  were  seen  by  the  trustees,  as  well 
as  by  the  surveyor;  and  his  sedng  them,  and 
having  communication  with  the  trusteqi^  is 
an  additional  dieumstance ;  but  you  must 
still  conoder  the  we^ht  due  to  the  testimony. 
There  is  an  artide  in  the  defiences  (reads  it), 
which  shews  that  they  knew  something  of  the 
matter,  and  that  the  surveyor  acted  upon  the 
knowledge  of  it  You  may,  if  you  choose, 
find  a  special  verdict,  but  if  you  prefer  it,  yon 
are  at  Ml  liberty  to  xetum  a  general  finding. 

Verdict-—^'  The  Jury  found  that  the  trus- 
^  tees  improperly  allowed  the  stones  to  re- 
^^  main  on  the  road  for  two  or  three  weeks; 
^*  that  the  Tel^raph  coach,  by  coming  in  con- 
^  tact  with  them,  was  overturned,  whereby 
^  William  Gunn  su£Eered  severe  bodily  harm. 
^'  But  whether  upon  the  Whole/'  &c.  (m  the 
fimn  of  a  qpedal  verdict). 

Jtffre^  and  Cockbum  for  the  Ptinuer». 
Monereiff*,  Keay,  and  Rutherford,  for  the  Trustees. 
Qreenshieldt  and  J.  A»  Murray  for  Waddell. 
(Agents,  «r.  Greigy  w.  s.  DaUar^  Innety  and  Hogarth^  w.  s.  and 

JchnMc^y  w.  8r) 
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SbaAp 

WADDBLt. 


FEE8EXT, 
THi  LORD  CHIEF  COMMISSlOVEtf; 


SflAllP  V.  WAfitEtL.  '«*• 


Alii  action  ofrehefby  the  toad  tnxste^sfag&inst  Foundf^t 

W addeU.  a  rood  ^erp  a 

cause'  of  thi^ 
dveiturh  of  a^ 

DEPENGfE.--Thef  ston^  ^6re  kid  on  tlie  "*^«e^^»^- 
t)ropert7  of  the  defender.    There  is  nd  daim 
in  the  original  actioii  against  the  pursuer,  and 
thefeibre  there  can  h€  ho  claim  of  relief. 


isstiES.- 

**  Whethfer,  st)me  tlnife  previous  to  tte  5th 
^*  day  of  April  1816,  the  defender,  or  pe^sorid 
''  iii  his  emj^loymenty  did  lay  dov^  tod  ptacoy 
^  or  cstuse  to  he  Idd  down  and  placed,  with-< 
'<  out  leave  or  s^thority,  or  right  s6  to  dd,  k 
^  quantity  of  stones  or  ruhhish,  or  othet  ma^ 
^<  terials,  upon  the  turnpike  rdad  hetwixt 
^'!Edinhntgh  and  Gki^gow,  wher6  the  ijiamef 
'^  passes  through  the  to'vm  of  Airdrie,  in  tite 
*^  county  of  Lanark  ? 

^  And  whether,^^  on  or  about  &e  night  of 


>     -, 


tf 
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6ha»p     .  *^  the  5th  day  of  April  aforesaid,  after  it  was 
WADDsti.     '*  dark,  the  stage-coach  called  the  Telegraph, 
**  the  property  of  John  Mackay,  James  Scott, 
*^  and  Peter  Camphell,  coach-masters  in  E8in- 
^^  burgh,  and  others,  was  overturned    upon 
^  the  said  road  at  the  time  and  place  afore- 
said, in  consequence  of  the  stones  so  laid 
down  as  aforesaid,  whereby  William  Gunn, 
quarter-master   in  the  78th    regiment  of 
^  foot,  being  a  passenger  in  said  coach,  time 
^  apd  place  aforesaid,  suffered  great  bodily 
**hftrm?^ 

Lord  Chief  Commissioneb,  (To  the 
Jury) — ^The  former  verdict  did  not  find  that 
the  defender  had  a  i%bt  to  lay  the  stones 
where  he  did,  and  therefore,  I  suppose,  on  the 
first  Issue  you  will  find  for  the.  pursuer*  The 
other  you  have  already  determined. 

Greenskields,  for  the  defender,  submitted 
that  they  eould  not  find  he  had  no  right  to 
do  80,  when  it  was  sanctioned  by  the  custpm 
of  the  country ;  but  agreed  that  the  second 
Issue  was  settled. 

Moncreiff*,  {ox  the  pursuer.— They  have 
found  that  the  trustees  were  wrong ;  and  I  do 
not  know  how  to  reconcile  that  finding  with 
thci  lother  part  of  their  verdiot* 


UttO. 
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The  Jwy  Ibaqd  thtit  WaddeU      ssawh 


<<  was  «¥artumed~<urid  that  tlie  stones  ifr«ra 
^<  a  cause  of  the  oteTtonii  whtaehy  Gwm  m£i 


bodily 


9> 


On  the  8th  Febmovy  18StQ,  a  mofeien  was  Consent  of 
nudeto  dbao^  theplaee  of  tnial  of  tiie  a«*  S![^t^rt^ 

^*         i*     i"^i*  cases  by  the 

UOn  01  reUer^  .    game  Jury. 

Kea/y,  &x  the  trustees.— -Wo  are  not 
anxious  to  ehange  tl^  pboe  of  trial,  but  to 
have  the  acticni^  in  which  we  are  de&ndorSf 
superseded  till  the  piindlial  action  is  dispo- 
sed ot  We  object,  to  the  competen(^  of  the 
action  against  us.  It  fallsi  if»  in  the  oAffssH 
action^  no  damages  are  found  due ;  or  if  they 
are  found  on  account  of  the  negligence  of  the 
defenders. 

Cockbur%  forthe.pp^su^.-p-Theffuueine- 
tion  was  rejected  by  Lord  Alloway  in  the 
Cowt  of  Sewon.  We  maintam  that  thefe 
was  no  negligence ;  but  e^n  if  th^oe  was,  it 
would  have  done  no  harm  if  the  stones  had 

« 

not  been  improperly  laid  upon  the  road.  The 
cases  must  be  tried  by  the  same  Jurymen, 
tliough  not,  perhaps,  at  tibe  same  moment. 
It  is  now  too  late  to  discuss  the  coknpetency 
of  the  action. 
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Shaw  Monoreiffl  fw  the  trustees.— *We  caxmot 

Ml 

waddeli..  be  held  liable  for  all  nmsances  laid  upon  the 
zoad.  Questions  of  relevancy  are  ei  great 
importance,  and  a  Bill  of  Exceptions  at  the 
trial  is  not  the  proper  manner  of  trying  them. 

Lord  Chief  Commissioner. — ^I  had 
some  doubts  as  to  the  coonpetency  of  now  dis- 
cussing the  relevancy.  If  this  was  a  case 
which  was  to  regulate  practice  in  any  material 
degree  under  the  statute  I8I99  I  should  have 
wished  the  assistance  of  my  learned  brothers ; 
but  I  am  clearly  of  opinion,  that  it  does  not 
regulate  any  general  rule  of  practice ;  but  that 
this  is  an  insulated  case,  and  to  be  decided 
on  its  own  grounds,  and  by  what  is  justice  to 
the  parties. 

Our  power  as  to  the  relevancy  is  provided 
fer  by  the  statute  1819.  Till  ^en  we  had 
no  power  of  getting  quit  of  a  case,  except  l^ 
trial,  or  by  the  party  not  appearing.  In  the 
circumstances  of  the  present  casesj  it  is  im- 
possible for  me  to  stop  the  trial ;  and  the  only 
question  is,  will  justice  be  done  by  trying  them 
in  the  cnrder  in  which  they  are  set  down  ?  It 
appears  to  me  that  they  s^re  in  the  proper  or- 
4er,  and  that  Gunn's  case  ought  first  to  be 
tried,  and  then  the  actions  of  relie£    If  thoy 


% 
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had  been  set  down  in  a  different  order^  it 
might  iiave  been  necessary  to  make  a  change ; 
but  it  is  a  mistake  to  think  the  Court  can 
eompd  the  parties  to  try  the  actions  by  the 
same  Jury.  It  may  be  the  same  pannd,  but 
it  is  only  by  consent  that  they  c^  be  tried 
by  the  same  individuals. 


Shakp 
Wadbkli., 


At  the  trial  the  parties  consented  l^t  they 
should  be  tried  by  the  same  Jury, 


VEE81CKT, 
LORD  CHIEF  COMHI88IONEE. 


issa 

MaicfaSr 


Mackenzie  v.  ^^endebson* 


Damaoes  for  breach  of  bargam,  by  fur- 
nishing unmarketable  herrings^  and  of  a  dif-  nuke 
ferent  yeaf  s  curing  from  th^t  maik^  upon  *'*"^'*^ 
the  casks* 


D£FSNC£»-^A  denial  of  the  aU^^tions^ 


ISSTJS. 


**  Whether  of  145  barrels  of  herrings  ad- 
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MAeKxvsix  **  mitted  to  have  been  sold  and  deliveved  to 
HsmsBioir.  ^  the  pttnner  at  InvemeBs,  in  iht  year 
^  1815,  by  James  Lycm  of  Inverness,  merr 
**  ebant,  admitted  by  the  defender  to  have 
^  been  his,  the  d^^ender's  agent,  at  the  price 
^<  of  95s.  per  barrd,  and  warranted  by  the 
^'  said  James  Lyon  to  be  w^  cured,  and  to 
**  be  fish  caught  and  cured  in  the  season  of 
^*  1815;  seven  baxiels  admitted  to  contain 
^'  fish  of  the  season  afoiesaid  were  ill  emed, 
^  and  115  bairels  contained  fish  not  caught 
^*  and  cmed  in  the  season  aforesaid,  or  were 
*'  ill  cured,  or  were  in  an  unmarketable  oon- 
*'  dition.** 

The  herrings  had  been  fhmished  to  the 
pursuer  by  IVfr  Lyon  of  Invemess,  acting  for 
the  defender.  Upon  the  representation  that 
the  herrings  were  bad,  they  were  examined 
by  inspectors,  who  swore  to  their  report  Mr 
Lyon  todt  back  die  herrings^  and  paid  some 
eiqpenoe  that  had  been  incuned;  bnt  tiie  de- 
fender disapproved  of  his  oondoc^  and  disr 
poled  tlie  d^aHicms  ot  the  puisoer. 


iiiKmtna       Stated  that  a  witncss  was  absent 

choose  to  come. 


called,  MrCocUmm 
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Ij(»lDCai£FCoKSasS]:OK£B»--- You  must    Mackeitzib 

cydl  the  wituess,  and  shew  thujb  he  is  ^  mate-  ummon. 
iki  OBCi  md  the  Court  wiU  then  punish  hiiu 
&r  a  eoptempt 

The  witness  having  heen  calledjhisLordship 
said  he  had  no  hesitation  in  imposing  a  fine 
0£  ImS,  Bijigect  to  deduction  if  he  had  a  good 
tpofi^. 


The  seorad  witness  oslled  was  one  of  the  a  person  for. 

meiiy  exa- 
inspectors*  mined  extras 

Jejffrey,  for  the  defender,   objects. — He  ^th,  ad^t^ 
was  ttnnecessarily  examined  upon  oath,  and  ***'"^®*^ 
is  not  a  free  witness ;  the  case  is  different  from 
an  oath  in  judidal  proceedings. 

Cockburff,  for  the  pursuer.— The  only  «quesr 
lion  is^  if  he  is  inadmissible.  The  oath  was 
necessary,  and  is  matter  of  every  day's  prac 

finder. 

Jeffrey. — H^  was  ai^inted  by  Lyon  vfiihr 
out  any  authority.  The  report,  or  at  least 
tfaeoathj^  ^B&ex parte. 

IiOSD  Chief  Commissxoneb. — ^I  fed 
condderable  diffidence  in  de^ading  when  the 
SoDtdi  xu]es  of  evidence  are  involved.  The 
Ifll^tiOu  here  is,  whether  this  objection  goes 
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Maidia^ 


Mackvnzic 


to  the  competency  or  credit  cf  the  wit- 
ness. In  my  opinion^  it  gto^es  to  his  credit^ 
which  is  matter  for  the  consideration  of  the 
Jury ;  and  now  that  a  full  cross-examination 
is  allowed,  they  wiB  have  much  hetta:  mesm 
of  ascertaining  the  credit  due  to  him. 

Taking  voluntary  affidavits  is  a  great  abused 
In  England,  Lord  Kenyon  was  of  that  opi- 
nion ;  and  the  present  Lord  Chancellor  sta- 
ted, that  though  it  was  the  constant  practice, 
it  bordered  on  illegality. 


Incompetent 
to  ask  a  wit- 
ness what  he 
formerly 
swore. 


After  the  witness  had  been  examined,  it  was 
proposed  to  produce  the  affidavit,  but  the 
objection  was  taken  that  it  had  not  been 
lodged  eight  days  before. 

The  LoBD  Chief  Commissioner,  after 
discussion,  was  satisfied  that  it  was  incompe- 
tent to  ask  a  witness  what  he  had  formerly 
sworn,  and  stated  that  he  must  sustain  the 
ibrmal  objection,  if  persisted  in. 


An  objection  was  taken  to  a  witness,  that 
he  was  called  to  prove  &cts  as  to  a  diflferent 
quantity  of  herrings. 

Lord  Chief  Commissioner. — If  this 
witness  is  not  to  prove  more  than  the  last,  the 
evidence  is  itiadmissible ;  for  we  do  not  sit 
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hate  to  tiy  whethar  Dr  HendarBoii  was  in  mackbvzis 
the  habit  of  fiumshing  a  bad  article.  »«»»«>». 


Mr  Lyon  waa  called  as  a  mtness  for  the  An  action 

wafenQef*  nessonthe 

Cockbum  objects.— He  is  interested,  m  X£!^ 
W6  have  m  aption  of  relief  against  hun.  ^^di^^te" 

J^ey.—'0e  has  dearly  no  direct  interest  ^^^^L^^ 
I&  this  cMe.    Th&  interest  of  the  witniess  is  ^^^ 

I^RD  Chief  Co]iMissiONBB.-:r-It  is  a 
mistake  to  call  the  action  an  action  of  rplief ; 
it  is  an  action  of  d9mage3  brought  against  the 
yvitness,  pn  account  of  his  conduct  ^a  to  these 
herrings.  The  rules  on  this  subject  are  gf^ 
ner^Lj  and  a^re  intoided  to  £[)rward  the  ends 
pf  truth  ^nd  jusjbicp.  The  question  here  is, 
isfok  the  verdict  in  this  c^se  be  given  as  evi- 
dwe  %  ora^st  him  w  the  oth^  pase  ? 

/ 
/ 

Jeffrey  contended,  thiit  the  pursuer  having 
kespt  the  henings  for  two  months,  was  not 
entitled  then  to  object  to  them.  It  was  the 
statement,  that  the  defender  had  attempted  a 
Iraud,  by  altering  the  brand,  which  made  it 
necessary  fpr  him  tp  push  thi9^ase  to  tri^. 

Mo$f^m^f  ija  opening  the  case,  ^i  Cpclf^ 


SaA  CASES^  TRIED  CNT  Mmh  8, 

MAcxxtfzi*    hum  in  reply,  stated  die  flicte,  aad  main- 
HnD^BWH.  tainedy  that  the  liemiig^  eouid  not  him  hem 

well  cured,  from  the  state  they  were  in  so  soon 
after;  andtfaatnowant'of  carein  Ae  jpunuer 
could  have  occasioned  their  being  itt  that 
state. 

Lord  Chief  CoMMisfiaoKSR. — ^As  the 
case  returns  to  the  Court  of  Session  to  be  there 
disposed  of,  our  duty  is  merely  to  find  what 
you  think  proved,  after  due  consideiation  of 
the  evidenoe.  We  are  to  attend  to  the  terms 
of  the  Issue;  and  the  main  question  is  as  to 
the  115  barrels;  there  was  an  attempt  to 
throw  a  doubt  upon  their  identity,  but  it  rests 
entirely  in  argument. 

A  witness  swore  that  all  the  herrings  cured 
in  1814  were  sold  some  time  before ;  and  if 
yon  believe  him,  you  must  find  that  the  har<* 
rings  in  question  were  not  caught  that  year. 
But  I  must  also  submit  to  you,  along  with 
this  positive  evidence,  the  inference  drawn  by 
th^  inspectors  from  the  appearance  of  the 
herrings.  My  opinion  however,  is,  that  more 
reliance  ought  to  be  placed  on  the  positive 
evidence  of  a  didntorested  witness  speaking 
to  a  fact,  than  on  an  ipferenoe  drawn  fey 
Qthers,  however  skilful. 
If  the  herrings  were  unmarketable,  that 
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mayluve  arisen  either  from  had  euring  or   Macki!«ie 

bad  keeping ;  and  in  reference  to  .this  point,   HEM&EMair. 

it  is  necessary  to  look  at  the  evidence  of  the 

carers  and  inspectors  in  connection.    All  that 

is  necessary  in  law  is,  that  an  article  be  in 

good  condition  at  the  time  of  delivery ;  but 

when  not  examined  at  the  time,  an  inference 

may  be  drawn  as  to  its  condition  at  that  time, 

from  its  condition  afterwards. 

You  have  evidence  that  they  were  well 
cured;  you  have  also  evidence  of  the  state 
they  were  in  at  the  end  of  two  months ;  and 
you  have  the  opinion  of  the  inspectors,  that 
if  weU  cured,  they  could  not  have  been  in  such 
a  state  in  so  short  a  tima  You  must  say 
whedier  you  think  the  evidence  of  good  cur^ 
ing  sufficient  to  counterbalance  the  other  evi- 
dence, and  find  according  to  your  opinion ; 
but  I  think  the  better  coiurse  for  you,  is  to 
find,  whether  the  state  they  were  in  was  occa- 
sioned by  want  of  care  in  the  curing  or 
keying. 

Verdict. — IH^  **  That  the  seven  barrels  con- 

^  takiing  herrings  caught  in  1815,  were  ill 

**  cured.    2d,  Find  that  the  115  barrels  con- 

^  tained  herrings  caught  in  1815.    Sd,  Find 

"  that  the  115  barrels  herrings  were  iH  cured. 
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M AcxcNziE  dear  his  character^  that  he  is  willing  to  pay 
ficiTDSftgoy.  into  Court  any  reasonable  sum,  as  tiie  ex- 
pence  of  the  new  trial. 

Lord  Chief  CoMMi8SXOK£B*-^We  re- 
quire to  be .  cautious,  as  this  is  the  first  in- 
stance in  this  Court,  where  we  hav0  had  oc- 
casion to  decide  upon  an  application  of  this 
nature*  If  we  felt  any  room  for  doubt,  we 
would  take  time  to  deliberate,  as  our  deci- 
sions must  form  the  law  upon  a  subject  which 
is  new  here,  though  well  established  in  Eng- 
land. The  application  is  made  on  two 
grounds ;  Ist,  That  the  verdiq^  is  contraryta 
evidence ;  and  an  attempt  is  made  to  couple 
with  this,  an  offer  of  &rther  evid^oe.  Sd, 
Surprise. 

It  was  correctly  stated,  that  there  were  two 
points  in  the  Issue,  the  time  of  curing,  and 
whether  the  herrings  were  well  cured ;  and 
it  has  been  maintained,  that  the  Jury  had 
gone  upon  inference,  not  cm  direet  evi- 
dence. It  is  quite  clear  that  the  whole  evi- 
dence was  fit  for  the  consideration  of  the 
Jury.  It  is  not  said  there  wa^  any  imsdiiec- 
tion  on  the  part  of  the  Court.  The  Jury 
considered  the  whole,  and  have  found  a  ver- 
dict in  conformity  with  the  evidence,  and  with- 
out partiality  to  either  party.   This  brings  the 
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cffiie  to  a  question  of  surpTise,  or  res  nb^  MAcxcNsn 
'Otter.  Hekde&sox. 

On  that  ground  we  ought  to  attend  to 
whcfther  the  evid^ice  was  derignedly  kept 
back,  or  n^as  not  produced  through  negligence 
or  mistake. 

The  defender  had  aiiicajEft  a  power  of  in- 
spectmg  the  herrings,  and  might  have  done 
so  before  the  trial.  I  am  sorry  that  any 
thing  should  occur  here  which  may  hurt  the 
feetings  of  a  person,  who,  I  dare  say,  is  of  ex- 
o^ent  character ;  but  1  think  any  imputa* 
tion  thrown  upoi^  him  will  be  rebutted  by 
the  observations  of  his  counseL  We  cannot, 
however,  grant  a  new  trial  to  repair  the  in- 
jury  done  to  his  feelings,  or  to  enable  him  to 
rectify  a  mistake  into  which  he  may  have 
&llen,  as  that  would  ^ve  rise  to  carelessness 
in  the  conducting  of  causes. 

If  the  evidence  was  designedly  kept  back, 
then,  by  all  the  rules  and  principles  of  jus- 
tice, it  is  no  ground  for  a  new  trial. 

Was  there  any  impossibility  of  discover- 
ing this  tiU  after  the  trial  ?  It  appears  fitim 
the  whole  proceedings,  that  the  defender  had 
full  warning  on  the  subject ;  and  it  was  the 
duty  of  him  and  his  agents  to  have  made  the 
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(May  15,) 


ICa^ksvxix 


1890. 
June  !• 


A  verdict  in 
substance  for 
the  pursuer^ 
caznes  costs. 


necessary  inquiry.  But  I  irish  to  hear  the 
opinion  of  Lord  Fitmilly. 

LosD  PiTMiLLY.-*-!  most  oompleiely 
fxmcur  in  every  one  word  stated  by  your 
liordsbip. 

The  ground  of  the  application  is,  that  the 
pursuer  resorted  to  a  sort  (^  evidenoCi  whieb, 
though  compet^t,  the  defender  did  not  fi»e^ 
seey  but  that  is  a  bad  ground  to  rest  upon. 
The  evidence  was  competent,  natural,  and 
proper;  and  it  would  be  very  dangerous  in 
us  to  grant  a  new  trial,  on  the  ground  that 
the  party  did  not  come  prepared  to  meet  en- 
denee  of  the  description  I  have  mentioned. 


•^1 


Cockbum  moves  for  expences. 

Horne  objects.-^The  pursuer  suspended 
as  to  the  whde,  but  afterwards  admitted  he 
was  wrong  as  to  20  barrels. 

Lord  Chief  Commissiokek. — ^In  this 
case  damages  were  found,  and,  in  substance,  a 
verdict  for  the  pursuer.  Tliere  must  be  an 
Older  for  expences ;  but  if  there  is  any  artide 
to  which  the  defender  objeets,  he  will  have 
an  opportunity  of  being  heard,  and  of  stating 
all  his  reasons  before  the  auditor. 


i 
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Mackekzii: 

PEEOEirT,  V- 

THE  TSREE  I.ORDS  COMHISSIOKEES.  HB»ftEM«lf. 


When  the  auditor's  report  was  returned^ 
Jeffrey  objected^  and  stated  that  he  wasf 
liot  only  entitled  to  deduction  from  the  sum 
claimedf  but  was  entitled  to  expellees,  as  he 
was  succesi^  on  the  most  material  Issue. 

Cockbum.*^lt  is  most  desirable  to  havd 
a  general  rule  i  but  at  present  we  wish  for' 
Justice^  according  to  the  old  niles^  whethet 
they  are  the  best  or  not  i  and  being  success<^ 
fnl  in  the  subject  in  dispute^  we  must  havef 

lx)ED  Chief  COM]SiissloN£lt.*-/rhis  ii^ 
an  application  for  costs,  which  is  resisted  by 
the  defender,  on  the  ground  that  one  Issuef 
was  found  against,  and  two  for  him.  In  the 
case  of  Guthrie  and  Kirk  (Vol.  I.  p.  ^80)^ 
the  Court  did  not  gite  full  eicpefices;  but 
that  was  by  no  means  the  same  as  the  pre^ 
sentea^-  There  the  Issues  wer.  upon  dfffe- 
rent  causes  of  action. 

We  are  not  to  lay  down  any  new  rule  id 
this  case.  We  consider  that  here  is  a  teir^ 
diet,  and  that  the  pursuer  is  entitled  to  have 
the  expence  to  which  he  was  put  in  obbun^ 
Ingitr 


ses 


CASES  TRIED  IN 


MatehlSy 


Mackevzie        I  should  be  happy  if  expences  were  regu- 
HnKDtBWK.   lated  by  statute,  or  by  Act  of  Sederunt ;  but 

the  G)urt  are  unanimously  of  opinion  in  this 
case,  that  the  usual  rule  must  be  followed. 


PRESS  KT, 
LORD  CHIEF   COMMISSIOKEIU 


1820. 
March  13» 


Young  t;.  Allison. 


^^Jgi^^oJ^     An  action  of  damages  for  assault  and  bat- 

battery.  tery. 


D:c:f£Nce.-— A  denial  of  the  charge. 


ISSUE. 


"  Whether,  on  or  about  the  26th  day  of 
^  June  1818,  the  defender  did  enter  the 
garden  possessed  by  the  pursuer  at  Spring- 
field, Leith  Walk,  in  the  county  of  Mid- 
Lothian,  and  did  violently  assault,  strike, 
and  kick  the  pursuer^  to  the  injury  and 
damage  of  the  said  pursuer  ?  Or,  Whether, 
time  and  place  aforesaid,  the  piumier  first 
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^  assaulted  the  defender,  by  striking  hin^  or      Yomu^ 
"  by  twisting  his  cravat  or  neckdoth  ?  Ai.LiBoir. 

*'  Damages  laid  at  Lu50^''  ''■^V^^ 

After  opening  the  case,  the  counsel  for  the  in  an  action 

*  °  for  assaolt  and 

pursuer  stated,  that  there  was  a  suigeon  in  at^  battery,  a 
tendance,  to  whom  it  was  of  consequence  not  ^Jlt 
to  be  detained;  it  was  therefore  proposed  to  ^^^^^^g 
caU  him  first,  to  describe  the  wounds.  S^^^rS^of 

Lord  Chief  Commissioner. — ^You  must  ^^®  ^J^*^- 
first  lay  the  foundation,  by  proving  the  in- 
jury.   The  moment  you  have  done  this,  you 
may  call  the  surgeon* 

All  I  wish  is,  that  a  prima  Jade  case 
should  be  made  out ;  and  even  when  that  is 
done,  the  Jury  arenot  to  hold  the  hurts  de^ 
scribed  by  the  surgeons  as  inflicted  by  the  de>- 
fender,  but  as  hurts  which  may  be  proved  to 
have  been  occasioned  by  hitti* 

When  the  second  witness  to  the  facts  in  A  "^phew  an 

incompetent 

the  garden  was  called,  witness,  there 

Moncrei§\  tw  the  defends,  objects. — He  m  tesnunu 
is  nephew  to  the  pursuer. 

McLean,  for  the  pursuer. — There  has  been 
a  gradual  rehixation  of  the  law  on^  this  sub- 
ject   There  is  here  a  penuria  testium,  which 
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YovKQ  itndsr^  him  admiiNdUe.^-^'^BnsL  IV*  S.  24, 
Ai.LiMir.  In  M^Kdil'8  case^  the  witneiW  wm  udmittei} 
ad  civUem  effeetim.'-^Mona^  aoih  lHov, 
1716 ;  Brown,  20th  Nov,  1786,  M.  16,77«. 
liO&b  Cjsief  CaMMissiaNfiB«-«-Thttre  h 
no  doubt  th^t  the  kw  will  rehuc  fai  oertsm 
lanes;  but  the  ^nt  thing  to  b^  m^de  oiit  is, 
thai  there  is  s  pemtria  tertkm.  I  eaiinot 
fay  what  may  be  behind  in  this  Cfis6 ;  but  it 
is  admitted  tMt  tins  was  not  an  oocult  tf^nsacr 
tion,  but  in  the  open  aur,  when  all  the  King'« 
subjects  might  have  beeii  present.  There  was 
no  secrecy  ip  the  facts,  and  there  is  one  witness 
(the  servant)  who  may  undoubtedly  be  called, 
You  cannot  object  to  him,  that  he  wiO  not 
state  the  fact  as  you  ^ivish  it ;  and  I  cannot 
decide  that  there  is  a  pennria,  when  it  is  ad^ 
mitted  that  he  was  present  Two  Ivitnesses 
are  necessary  by  the  law  of  Scotland;  afid  ( 
cannot  hold  that  the  one  you  have  called, 
aloi^  with  the  etidenee  of  the  surgeons,  is 
sufficient  If  you  call  another  witneBS,  and 
get  yonr  &0t  fiom  him,  it  vi^  be  a  ease  togq 
to  the  Jury ;  but  at  present  it  is  not 

The  servant  and  another  witness  were  then 
called,  and  the  case  opened  for  the  defender, 
Lord  Chief  Commissiokeh. — It  is  of 
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Mpbrtance  to  isoerteiii  Wlietber  tlie  a&itmi  yooki^ 
iBsme  into  the  garden  tot  a  Iswfiil  pmpom  \  AtuMi. 
MxAtk0i€ seems  W  have  teen  a ptactioein  his 
&vour.  On  the  question  of  assault^  dieie  is 
no  douht  that  a  person  seeking  reparation 
must  oome  ic^  Court  pure;  tot  if  tiiere 
is  provocation,  though  greatly  less  than  ^^lafc 
is  returned^  it  is  a  justification :  if  the  fist  is 
held  up  in  a  threatening  manner^  or  the  body 
touched  in  a  particular  way,  or  the  neckdotli 
twisted,  it  is  a  justification ;  and  these  are 
the  facts  to  be  tried  on  the  evidence  as  it 
stands.  It  is  said,  I  ought  to  have  admitted 
other  witnesses ;  but  there  is  a  rule  of  law 
against  it;  there  is,  however,  another  rule, 
which  entitles  me  to  submit  the  evidence  of 
one  witness .  to  you,  as  there  are  now  other 
facts  and  circumstances  proved.  You  are, 
therefore,  to  consider  the  evidence  of  the  girl, 
and  decide  whether  the  assault  was  by  the 
pursuer  or  defoider;  and  in  coming  to  a 
eondttsfton  on  this  subject,  you  will  consider 
whether  any  means  were  taken  by  the  pww 
suer  to  improve  the  memory  of  the  witneiss ; 
and  also,  whether  she  had  the  best  means  of 
observing  the  facts;  and  whether  sbp  is  con-^ 
tradicted  by  another  witness. 
The  materiid  &ct  here  is,  whether  the  blow 


Au*uoir« 
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Maidili^ 


by  the  defender,  or  twisting  the  nedcdoth  by 
the  pursuer,  first  took  place.  But  I  have 
parhaps  gone  too  much  into  detail  in  mxh  a 
case  as  the  presents 


Verdict**-*^  For   the  pursuer,  damages 

Sandford  and  Maclean  for  the  Pursuer. 
Moncreijff'  for  the  Defender. 

(Agents,  D.  Fisher  and  James  Balfour,) 


PBESEKT, 
I.OBD  GBIKr  C0MMI8SI0HEB. 


1820. 
March  14* 


Danuyiesfor 
arresting  the 
Blocking  Q|^  a 
fium. 


Cameron  v^  Camebons,  &e. 

Damages  for  arresting  the  pursuer's  stoek 
on  a  &rm,  for  payment  of  rent,  subsequent  to 
tax  oS&x  of  payment  to  the  &ctor  of  the  pro- 
prietor. 


Defence.— -The  pursuer's  conduct  ren* 
dered  the  arrestment  necessary ;  and  the  de* 
fenders  did  not  use  it  maUciously. 
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ISSUE.  CAiosfcOH 

V. 


Cameroms,  &e> 


it 


''  What  loss  and  damage  the  pursuer  has 
suflfered^  in  consequence  of  the  sequestration 

^  executed^  or  caused  to  be  executed  by  the 
defenders,  on  or  about  the  6th  day  of  Fe- 
blruary  1817»  upon  the  farm  of  Lundavra, 

^*  rented  by  the  pursuer  from  the  defenders, 

^  for  the  sum  of  L.18.  ISs.  8d.  as  one  year's 

•*  rent  of  said  farm," 

The  LoBD  Ordinary  found  damages 
due,  and  sent  the  case  to  the  Jury  Court  to 
ascertain  the  amoimt 


The  first  piece  of  evidence  was  a  passage  when  part  of 
from  a  letter.  Mr  Clerk,  for  the  defenders,  inevidence,the 
wished  the  whole  letter  read*  ought  to  be 

Lord  Chief  CoMMissiONER.—In  this  p^K^^^ 
case,  I  understand  Mr  Qerk  tosay,  that  the  celS^'to"the 
whole  is  necessary  to  understand  the  passage  off^r^*"^*^ 
xdied  on  by  the  pursuer.    In  the  practice  to  ^'^     ' 
which  I  have  b^n  accustomed,  when  a  part 
of  a  letter  was  given  in  evidence,  the  whole 
was  read  at  the  time  it  was  given  in,  if,  as  in 
the  present  case,  the  opposite  counsel  wished  it. 

The  first  witness  for  the  pursuer  was  asked 


Iiven  in  evi- 
ence. 
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CAMEiioir  if  a  sequestration  being  laid  on^  was  injurioBS 
Camckokb,  &C.  to  a  tenant ;  to  which  Mr  Clerk  objeetecL 
^^^^^  LoBD  Chief  CoMMissiaN£&. — ^It  ap- 
pears to  me,  that  it  is  not  fit  to  jpnire  a 
self-evident  pr^Kisition.  It  is  quite  oom- 
petent»  however,  for  the  pursuer  to  pt^fe 
any  actual  loss  he  has  suffinred,  and  for  the 
defenders  to  shew^  that  in  the  partieabr  dr« 
cumstanc^  of  the  case,  the  sequestratioa  was 
not  injurious, 

A  witmss,  on  croBs«examination,  r^erred 
to  a  letter,  and  was  allowed  to  look  at  it  to 
refresh  his  memory. 

inoompetent        The  wituess  was  then  asked  as  to  a  reo^pt 

by  parol  evi-         ,  * 

dence  to  prove  given  for  rent* 

the  contents  of        --.  ^^  ^^  __ 

a  receipt.  LORD       ChIKF      CoHMISSIONEB.-^YoU 

ought  to  have  ^ven  them  notice  to  produce 
the  receipt,  before  giving  evidence  tS,  its  eon* 
tents.  The  question  b  uregukr  «  another 
ground,  as  you  now  state  there  i& '  a  witoess 
who  is  to  produce  the  reoei]^ 

JeffreUy  for  the  pur8uer,-~Thi8  is  a  case 
pec«U.,ly«ttedfeaJ«ry.a.4ed»»g.« 
not  to  be  ascertained  by  calculation,  but  by 
a  fair  estimate  of  the .  injury  done  by  a  se- 
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qamtmtloB,    Saying  a  man  is  braknipt  sab-     cammh 
jects  in  damages,  and  1ia$  is  mneh  stronger*    CAMSKoirt,  8u> 

Gerkf  ibr  the  defender8.~-The  whole  proof 
in  this  eate  has  hem  f(Hf  the  de&iidets.  The 
sequestration  was  laid  on  before  the  rent  was 
ftadf  and  jron  tfaerefiire  cannot  find  damages. 
Thou^  damages  «i^  fimnd  due  by  the  Lord 
Ordinary,  yet,  m  none  hove  been  proved^  you 
eannot  find  any.  Clark  v»  Thomson,  (VoL  L 
p.  187*)  He  has  not  proved  that  he  had  any 
laredit  to  Ipde* 

LoBD  Cm£F  GoBaiissiON]tB.^^Frotii  tile 
tmm  this  case  has  taken,  it  is  important  for 
you,  and  particularly  for  m^  to  eoilsider  Ihe 
int^lociitor  of  the  Lord  Ordinary,  on  which 
thiis  Issue  is  founded*  It  is  said  that  you  are 
ptit  enticed  to  give  damageiE^  as  none  have 
been  proved:  and  reference  is  made  to  the 
ease  of  Clark  and  Thomson ;  but  there  the 
plaim  was  for  an  actual  loss.  In  every  <}ues- 
tion  of  account,  the  doctrine  there  laid  down 
applies,  but  it  does  not  apply  to  the  daim 
for  solativm.  I  must  take  the  Issue  and  in- 
terlocutor as  they  stand,  and  together.  If  no 
damages  arie  proved, you  cannot  find  them;  but 

there  is  ft  cjftim  for  solatium,  and  you  mi$t 
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CAMsmox     consider  ivhat  evidence  these  is  of  the  injnzy 
c  to  the  mind  and  feelings. 

The  chief  part  of  the  case  depends  on  the 
parol  testimony,  whidi  proves  theoifer  of  the 
rent  both  in  Edinbni^h  and  the  country.  So 
that  the  real  object  of  the  sequestration  ap- 
pears to  have  been,  not  to  getthe  rent,  bat 
to  get  quit  of  the  tenant  This  is  not  a  qnefr* 
tion  of  patrimonial  loss,  but  solatium;  and 
you  are  to  ommder  what,  nnder  all  the  dr* 
eumstances,  is  an  indemnification  for  what  the 
pursuer  has  suffered.  Questions  of  this  sort 
ought  always  to  be  considered  with  modent- 
tion^  and  not  with  a  view  to  punish  the  de» 
fiendens,  but  to  repair  the  injury  tp  the  pnr- 
suers. 

Verdict^  '' For  the  pursuer,  damages  KSOl'' 

Jeffrey  Ibr  the  PorBwr* 
(^k  for  the  I>efeaders. 

(Agents,  J.  B,  Hyndman^  and  Z>.  CamcnmJ) 


1820.  Mr  JeflBrey  moved,  in   presence    of  the 

\,,  y  — /     three  Lords  Commissioners,    for  expences, 
^Sr  which  Mr  Clerk  opposed. 

Lord  Chief  Co3imissiok£&. — ^From  the 
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commencement  of  this  new  Institutidn,  I  cakkilos 
thought  it  most  important  that  there  should  cameron^&c 
be  some  regulation  on  the  subject  of  costs. 
Giving  costs  is  no  doubt  a  matter  of  discre- 
tion here,  as  it  is  in  the  Court  of  Session ; 
but  this  Institution  is  borrowed  from  Eng- 
land, where  costs  are  regulated  by  statute, 
and  it  is  a  desideratum  whether  we  ought  not 
to  have  a  general  regulation  similar  to  theirs. 
When  the  condescendence  and  answers 
are  reduced  to  a  single  sentence,  and  the  par- 
ties ^  to  issue  upon  this,  and  damages  are 
found;  if,  on  the  question  of  expences,  we 
are  to  hear  the  whole  case  argued  again,  it 
would  be  like  trying  the  case  again,  and  al- 
lowing a  new  trial  on  the  ground  of  excessive 
damages.  The  manner  practised  in  the  Court 
of  Session,  of  giving  a  slump  sum  for  damages 
and  expences,  is  impracticable  here ;  and  in 
the  present  casc^  I  have  not  heard  any  ground 
to  induce  us  to  give  expences  subject  to  mo- 
dification. I  am  not  aware  of  any  case  in 
which  this  has  been  done,  where  the  question, 
as  in  the  present  instance^ was  left  to  the  Jury. 
Of  all  cases,  this  does  appear  to  me  one  in 
which  we  ought  not  to  devia|fe  from  the  ge- 
neral rule  followed  since  lSi6.    The  order 
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Caxsbon     must  he  gimeral,  but  the  party  may  btject  to 
caxeeovs^&c.  my  clwrge  he  thiaki  impnipedy  made. 


,^,^  Eeui  ff.  StomxAXg. 


Found  thattiie  OAlf  A0KS  foT  seUing  the  ooe-dxteenth  sfaitre 
SbuK^tet!  of  a  tiekefc  in  the  State  Lottoy*  after  H  had 

puichaaetf 

DK$'£NC£.--«'fhe  purchase  was  not  oom- 
pleted.    Stoddart  abandoned  the  purdiase. 

tssite* 

"<  Whether,  upon  the  Idttt  Septeniher  ISlaC^ 
«<  the  defender  abandoned  and  gare  up  the 
^^  purchase  of  the  one-sixteenth  share  of  die 
^  ticket  No.  S9M,  in  the  State  Lottery,  ad- 
^  mitted  to  have  been  purchased  by  the  dc^ 
'*  fender  from  the  pursuer,  upon  the  IStb 
^  day  of  September  aforesaid  ?" 

On  Saturday  the  18th  September/  in  Reid's 
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shq^  Stoddart  sdected  two  shares  of  tickets 
in  the  Lottery,  and  put  his  name  on  the 
hack  of  them,  but  did  not  pay  for  them.  On 
the  same  erening,  Rdd's  8hqp*-boy  sold  one  of 
these  shares  to  Mr  Harper*  The  mistake  was 
not  dkooveied  till  late  at  night,  and  Rdd 
sent  his  shop*boy  early  the  following  morning 
to  offer  Stoddart  his  choice  of  the  unsold 
sh4rp% 

The  ticket  having  been  drawn  a  prije^ 
Stoddart  applied  to  the  Sheriff,  who  assoilzied 
El]arper,  but  gave  Judgment  ^^ainst  Reid  fw 
the  amount  of  the  priae^  aod  for  expences. 
This  judgment  was  broi^ht  before  Ijord  Fit- 
milly  by  advocation,  w)io  sent  the  case  to  the 
Jury  Court 

When  a  witness  &r  the  pursuer  was  called, 
an  objection  was  taken  to  his  admissibility. 

Jeffrey  for  Beid.— -I  admit  that  he  is  cau- 
tioner in  the  advocation ;  but  we  have  con- 
signed L«1400,  which  is  more  than  sufficient 
to  relieve  hinu 

FvUarUm  for  Stoddart.-^This  does  not 
relieve  him,  as  he  is  still  a  party ;  and  it  is 
not  dear  that  the  sum  consigned  will  cover 
the  whole  with  costs.    A  discharge  by  the 
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reid        Clerk  of  the  Bills,  is  the  only  way  of  rdBcT- 

'^poDDART.     ing  him. 

Mtmcrdff. — ^The  sum  consigned  is  suffi- 
cient to  do  away  the  ohjection  of  interest* 
Alison  V.  Gordon,  17th  December  1701,  M. 
16,705;  Sime  v.  Simpson,  9th  February 
1793,  M.  16,781 ;  Smyth  v.  Pentland,  20th 
May  1809. 

Mr  Fullarton  being  doubtful  of  his  fight 
to  reply,  the  Lord  Chief  Commissioner  ob- 
served, that  he  was  entitled  to  observe  upon 
the  cases  cited,  which  he  did  shortly. 

Jeffrey. — ^As  there  is  no  form  by  which 
a  cautioner  in  an  advocation  can  be  freed  from 
his  obligation,  we  now  give  in  a  bond  by  two 
sufficient  cautioners,  to  relieve  him,  and  keep 
him  skaithless  of  all  the  consequences  of  his 
cautionary  obligation ;  also  a  bond  of  relief 
from  the  two  gentlemen.  Bis  co-cautioners  in 
the  advocation. 

Lord  Chief  Commissioner. — The  ques- 
tion originally  was,  whether  the  sum  of 
L.1400  was  sufficient  to  relieve  him ;  but 
now  there  can  be  no  doubt  on  the  subject, 
from  the  bonds  of  relief  produced. 

A  boy  who  was  sent  to  Stoddart  on 
the  Sunday  morning,  having  proved  that 
he    saw  only   Stoddart's  father,    who  made 
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certain  statements;  it  was  proposed,  on  the 
part  of  Stoddartf  to  call  a  witness,  to 
prove  staitements  by  his  father,  Contrary  to 
those  proved  by  the  boy ;  and  Mr  Cockbum 
said~-We  are  aware  that  Stoddart,  senior, 
could  not  have  been  a  witness  for.  us ;  but  if 
they  called  him,  we  should  have  been  entitled 
to  cross-examine  him.  Now  that  he  is  dead, 
they,  by  proving  what  he  said,  have  made 
him  their  witness;  and  we  are  entitled  to 
prove  statements  which  he  made  to  others, 
contrary  to  those  sworn  to  by  the  shop-boy. 

Jeffrey. — We  did  not  prove  the  state- 
ments because  the  &ther  was  dead,  but  be- 
cause he  acted  as  agent  for  his  son.  If  they 
could  prove  that  he  made  a  different  state- 
ment to  the  boy  from  what  we  have  proved, 
that  might  be  material. 

Cockbum. — We  deny  that  the  father  was 
an  agent,  and  are  therefore  entitled  to  prove 
all  we  could  have  proved  on  cross-examination. 

Lord  Chief  Commissioner. — This  does 
not  require  much  discussion  to  make  the 
ground  of  decision  dear. 

It  would  have  been  different  if  a  witness . 
had  been  called  to  prove  the  statement  of  the 
father  as  evidence.     That  was  the  point  in  the 
case  of  Thomson,  Vol.  I.  p.  181.    The  point  at 

Q 
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lUio  present,  Jbowever,  is  different  On  tlie  Sun- 
stoddaet.  day  morning,  the  defender,  Stoddart,  autho- 
nses  his  father  to  tell  the  hoy  what  has  been 
proved  to  us :  he  authorises  his  father  to  dis- 
affirm the  contract  made  on  the  preceding 
day.  There  is  no  ground  laid  for  calling 
this  evidence  of  what  a  person  since  dead  had 
said. 

J^^  opened  the  case,  and  stated  the 
£iets,  and  maintained,  that  though  the  Issue 
was  limited  to  the  Sunday,  he  might  prove 
fiicts  as  to  the  defender's  conduct  on  the  Mon- 
day, shewing  that  he  had  abandoned  the  bar- 
gain the  day  before.  Here  the  defender  is 
claiming  an  unbought  profit ;  the  pursuer  is 
resisting  a  loss  which  wiU  be  ruinous  to  him- 

FuUarton. — The  question  here  is  not  one 
of  profit  or  loss,  but  a  simple  question  of  fact, 
whether  the  defender  abandoned  the  purdiase 
he  had  made.  Reid  did  not  alter  his  books 
till  after  intimation  that  a  demand  would  be 
made  for  the  prize.  There  is  only  one  wit* 
ness.  Parol  evidence  against  the  writing  is 
incompetent ;  it  must  be  dissolved  by  writing. 

Moficreiffi — We  are  not  bound  to  prove  a 
solemn  abandonment;  and  we  have  proved 
that  the  defender  considered  that  he  had  aban- 
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dcm^  it.     The  ol^ectiw  to  tlie  paiol  6ri^       Rem 
dence  comes  too  late*     The  dedurMaon  of    8*omAfti>. 
the  defender  proves  that  he  made  his  f^jlim 
his  agent;  but  it  is  not  proof  (d  the  mewige 
he  seat 

Ii0Rj>  Chief  CoMMisaioK£R.~>This  is  a 
qufsstion  of  pure  fact,  though  ther^  has  been 
an  attempt  in  argunient  to.^iix  it  with  a 
question  of  law.  The  Isisue  shews  that  it  is 
pure  fact,  and  it  is  peculiarly  fitted  for  a 
Jury.  The  Issue  also  she'ws  that  there  was  a 
concluded  bargain.  It  is  said  that  the  bar- 
gain was  Qonstituted  by  the  entry  in  the 
bool^,  and^  that  being  constituted  by  writing, 
it  could  only  be  dissolved  in  the  same  way« 
But  if  the  entry  in  the  books  was  conclusive, 
how  could  it  be  a  question  in  theu^ber  Court 
whether  there  was  a  bargain  or  not  ?  If  this 
had  constituted  the  bargain,  the  ease  never 
would  have  been  sent  here  to  try  whether  it 
was  dissolved  by  facts  and  circumstances. 
From  the  evidence  of  the  boy  taken  in  con- 
nection with  the  facts  and  circumstances,  and 
the  declaration  by  the  defender,  you  are  to 
say  whether  there  was  an  abandonment  on 
the  Sunday.  The  words  used  by  the  father^ 
as  proved  by  the  boy,  are  equivocal,  and  re-* 
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fixiA>  qtdre  explanatimi ;  and  they  must  be  expkin- 
^kr^DAKT.  '  ed  by  the  other  evidence.  It  is  said  there  is 
only  one  untness ;  but  he  is  a  competent  mt- 
•ness;  and  if  there  are  facts  and  droum- 
£tances  supporting  his  evidence,  this  is  saf- 
^cient. 

'  (His  Lordisliip  'llien  stated  the  evidence.) 
'  Something  has  been  said  of  the  abandon- 
ment being  on  Sunday.  Had  the  contract 
been  entered  into  on  that  day,  it  would  have 
been  contrary  to  decency;  but  in  the  dr- 
cumstances  of  this  case,  what  was  done  was 
in  some  respects  necessary.  On  the  whole 
circumstances^  you  are  to  say  whether  yon 
think  what  took  place  on  the  Sunday  was  a 
disannulling  of  the  contract. 

Verdict^—**  That  the  defender  abandoned 
^  his  right  to  the  lottery  ticket,  No.  8934,  on 
^  Sunday  the  19th  September  1818.'' 

Jeffrey  and  Mmcreiff'iox  the  Puxsner. 
FuUarton  and  Coekbum  for  the  Defender. 

(Agi^nts,  Gibtmy  Christie^  and  Wardkiw^  w»8.  and  Peter  Halker' 

ftoriy  s.  s.  C«) 
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P&ESEVT, 
THREE  LORDS  COMMISSIOVEBd. 


Cairns  r;- KippEN  &  Black.  '     j^^^c^it. 

Insurance. — To  recover  L.1800  from  the  insurance— 

-  .  -  t         *  A    '    Found  that  a 

owners  or  underwriters,  as  the  value  of  a  vessel  wa^  sea- 
cargo  of  oats,  shipped  at  Limerick,  on  board  ^e  ^ck  a 
the   Lonsdale,    insured    to.  the    extent    of  ^^d7an/ 

L.1650.  waslostbythe 

•    ^   ^*  ,    negligence  of 

Uie  master  in 
sailing  after 

Defence.— The  pursuer  cannot  maintain  *e  struck. 
his  action,  as  he  has  not  averred  the  cause  of 
the  loss.  For  the  owners — ^The  vessel  was 
seaworthy.  For  the  underwriters — She  was 
not  lost  by  peril  of  the  sea,  or  other  risk  for 
which  they  are  responsible.* 


,    *  In  this  case,  befiire  the  Issues  weire  prepared,  a  motion 
was  made  for  a  commission,  which  was  opposed. 

Lord  Chief  Commissioker. — ^We  are  now  in  the  situation 
in  ^hich  the  Cburt  of  Session  were  before  the  late  Act  pass- 
ed ;  and,  acting  upon  the  analogy  of  their  proceedings,  I  must 
grant  the  commission,  if  the  affidavit  is  sufficient^ 
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IS8U£S. 

*'  Ist^  Whether  the  hrigantine  Lonsdale, 
^  on  board  of  which  ISOO  barrels  of  oats  were 
^  shipped,  between  the  17th  and  24th  of 
^  January  1818,  or  about  that  time,  for  be* 
*^  hoof  of  the  pursuer  Cairns,  and  insured  by 
**  the  defenders,  Kippen  and  Others,  at  and 
**  from  Limerick  to  Greenock,  by  policy  of 
*'  insurance  dated  l6th  January  1818,  (cargo 
''  valued  at  L.1650,)  was  sea-worthy  at  the 
**  time  the  risk  insured  against  attached,  and 
^*  at  the  time  of  sailing  from  Limerick  ? 

"  2c?,  Whether  the  said  vessel  was  sea- 
**  worthy  when  she  sailed  from  Tarbert  Koads 
"  in  the  Shannon,  on  the  7th  of  February 
"1818? 

36?,  Whether,  when  the  said  cargo  was 

shipped  as  aforesaid,  the  said  ship  was  tight, 

staunch,  and  strong,  and  in' good  and  suffi- 

dent  repair,  and  properly  equipped  and 

•*  manned  for  the  voyage  insured  ? 

**  4^tht  Whether,  on  some  day  previous  to 

the  7th  February  1818,  the  stud  ship,  in 

sailing  from  Limerick  to  Tarbert  Roads,  in 

**  the  river  Shannon,  on  the  voyage  afore- 

*^  said,  struck  upon  a  rock,  at  or  near  the 

•*  Whelps  in  the  said  river ;  and  Whether 
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the  strikiiig  of  the  said  ship,  as  afinresaid, 
Vfras  in  consequence  of  the  negligence  and 

'*  misconduct  of  the  master  or  pilot  ? 
^^  5th,  Whether  the  master  of  the  said  ship, 

**  well  knovdng  her  state  and  condition,  did 
notwithstanding  sail  from  Tarbert  Roads 
aforesaid,  on  the  7th  of  February  1818 ; 
and  Whether  the  total  loss  of  the  ship^  on 
the  8th  February  1818,  was  owing  to  the 

^^  n^ligence  and  misconduct  of  the  master  in 

*^  sailing  from  Tarbert  Roads  as  aforesaid  ?"  * 

In  January  1818,  a  quantity  of  oats  was 
shipped  in  bulk,  on  board  the  Lonsdale^  and 
was  insured  by  the  defenders,  Yuile  and 
Others,  to  the  extent  of  L.1650.  The  ves- 
sel sailed  from  Limerick  on  the  24tb,  and  on 
the  27th  or  SSth  struck  the  ground  in  the 
Shannon ;  but  the  wind  having  carried  her  on, 
she  proceeded  to  Tarbert  Roads.  In  a  few 
hours  after  sailing  from  the  roads,  in  abreew^ 
the  vessel  went  down. 


*  On  the  margin  of  the  Issaes  ma  the  fdUowing:— » 
*^  N.  B.  This  cate  as  to  be  tried  withoat  the  intervention 
^  of  the  pursuer,  by  counsel ;  and  the  underwriters^  Kippen 
^  and  Othersy  are  to  act  as  pursuers.  Theowneiaoftheshiis 
*'  Black  and  Othecs,  are  to  act  as  defenders  at  the  trial  of  the 
^Issues. 
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Caikiw  In  opening  the  case,  Mr  Moncreiff.was 

KiPFSN,  &c*   about  to  read  the  protest  taken  by  the  master 

ThTiog^k    ^^^  ^^^  ^^^^  ^^^  ^^  referred  to  the  logr 

of  a  vessel,  and    })Qok.  ' 
protest    taken 

by  the  master         LORD  ChIEF  COMMISSIONER. — I  SUpDOSC 

and  mate,  at-  ** 

ter  the  loss,  you  mean  to  read  the  protest  as  part  of  your 

may    be    pro-   ''  -j 

ducedasdocu-  statement-r— not  as  evidence. 

prove 'the  Mouoreiff. — ^We  put  it  in  as  a  document. 

tl^^S^ter'and         JLORD    ChIEF.  COMMISSIONER.— rif  tbis 

Sl>uJidencr^^^  is  done  by  consent,  the  Court  wiU  not  inter- 
thefects  stated  f^jg.  but  it  is  desirable  to  have  this  point 

m  them^  ^  *- 

settled  as  soon  as  possible ;  especially  as  the 
practice  here  and  at  Guildhall  appears  tQ.be 
different.  If  you  put  in  the  protest  merely 
as  a  document,  that  is  one  thing,  and  not  oh? 
jeetionable ;  but  if  you  put  it  in  as  proving 
the  facts  stated  in  it,  that  is  a  different  thing, 
and  I  think  objectionable. 

As  to  the  log-Book,  two  important  ques- 
tions arise ;  the  one  on  the  terms  *  of  the 
Issues,  and  the  other  on  the  document  itself. 
When  the  Issues  were  preparing,  I  thought 
the  term  sea-worthy  ought  not  to  have  been 
in  the  second,  as  I  considered  it  to  be  a  tech- 
nical term  not  applicable  to  the  situation  of 
the  vessel  as  then  stated ;  but  Mr  JeflSrey 
mentioned,  that  by  the  decision  in  the  case  of 
La  Gloire,  8.  Dow,  24.  the  vessel  must  be 
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searworfjiy  at  the  time  she  takes  her  second       caiavs 
departure,  though  that  is  not  to  be  found  in    kippen,&c 
th^  report  of  the  ease. 

As  to  the  document  itself,  the.  same  ques*^ 
tion  arises  upon  it  as  upon  the  protest.  Is  it 
to.be  rested  on  as  proving  the  &cts,  or  mere- 
ly to  prove  the  statement  of  the  master  and 
mate  ?  This  is  one  of  the  points  which  I  am 
wxipus  to  have  settled,  not  only  on  the 
ground  of  the. variance  pft}ie  rules  withr^ 
gard  to  the  protest,  but  a]^,  as  I  thinks  in  the 
case  of  Carleton  and  Strong,  Vol.  I.  p.  32, 
I  was  led  into  a.mistake,  and  admitted  the  log- 
book in  too  loose  a  way»  I  therefore  do  not 
wish  that  case  to  be  held  as  a  precedents 

Jeffrey.-r-It  does  not  appear  to  us  that 
there  is  here  any  questjiou  of,  law.  It  is  not 
pompetent  to  alter  the  Issues,  and  we  are  en* 
titled  to  hav^  a  foundation  laid  for  the  question, 
which  was  argued  in  the  c^e  of  La  Gloire, 
though  it  does  not  appear  in  the  report..  We 
mean,  to  rest  on  this  chiefly  as  shewing  the 
conduct  of  the  master,  but  also  as  a  state- 
ment  or  admission  by  the  defenders.  It  wopld 
have  been  received  in  the  Court  of  Session. 

Lord  Chief  Commissionek. — If  you 
merely  mean  to  use  the  protest  as  the  admis- 
sion of  the  authorised  agent  of  the  party,  I 
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Caiki^  may  be  bound  to  admit  it.  But  ia  this  ease 
Kimw,  &c.  there  is  a  confusion  from  the  situatkm  of  the 
parties,  the  question  being  between  the  in- 
smers  and  the  owners  of  the  vessel.  If  the 
decision  is,  that  ike  vessel  was  not  sea-worthy, 
the  case  is  at  an  end ;  but  if  it  is  thatshe  was 
8ea*worthy,  there  may  still  be  a  question  be- 
hind. The  Issue  being  sol^nnly  approved  of, 
we  undoubtedly  cannot  now  alter  it ;  but  in 
the  course  <^the  trial,  fiicts  may  be  proved  that 
may  be  of  importance  to  this  other  question^ 


The  mastor  of      A  witness  was  Called  to  prove  what  the 
agent  for  tiie  master  had  said  of  the  state  of  the  vessel  at 

owners;  and      .«      a&  n      -i* 

statements  ulO  time  01  Sailing. 

^i^be^^^n      Cockbum. — ^This  is  incompetent,  as  the 

ST^^^^  master  is  not  one  of  us. 

^^  Jeffrey. — The  master  is  a  party,  and  the 

competency  of  the  proof  cannot  be  doubted. 

Lord  Chief  Commissioner. — ^If  this 
were  a  question  betwixt  the  insurer  and  in- 
sured only,  there  is  scarcely  any  part  of  the 
evidence  whidi  has  been  given  which  I  should 
have  thought  proper ;  but  this  is  a  question 
also  between  the  owners  and  insurers ;  bxlA 
there  is  no  point  in  law  clearer,  than  that  the 
master  is  agent  for  the  owners.  Itison^iis 
principle  I  admit  the  evidence,  without  en- 
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tering  into  the  question,  whether  the  master      cunn^ 
is  a  defender  or  not.  kippsv,  && 

A  witness  wasealled^  and  asked^  when  a  The  Acts  or 
ship  strikes  in  going  out  of  a  harbour,  or  triL^^ght^S 
soon  after,  what  is  the  duty  of  the  master  ?      wUt^Jiied 

LoEB  Chief  Commissioner.-— If  you  t?^^^^*^^^!*^- 

«/         nion  as  a  per- 

had  given  evidence  of  the   nature  of  the  ^^^^^^^^ 
stroke,  or  if  you  describe  it,  you  may  ask  the 
opinion  of  the  witness  on  these  facts ;  but  you 
cannot  put  the  genehd  question  in  the  man- 
ner you  propose. 

His  Lordship  then  read  his  notes  of  the 
evidence  of  a  preceding  witness,  when  Mr 
Jeffrey  submitted  to  the  Court,  that  he  was 
entitled  to  put  the  general  question,  or  at 
least  to  read  the  log-book  to  the  witness. 

Lord  Chief  Commissioner. — ^You  are 
entitled  to  lay  before  the  witness,  all  the 
evidence  that  has  been  given,  and  to  ask  his 
opinion  on  it  as  a  person  of  skill. 

Moncreiffl  for  the  pursuers,  opened  the 
case,  and  stated  the  facts,  and  maintained 
that  the  defenders  must  shew  that  the  loss 
was  by  penl  of  the  sea.  To  do  this,  they 
must  first  shew  that  the  vessel  was  sea-wor- 
thy, as  they,  and  not  the  pursuers,  ought 
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c^ttss  to  know  this  fact ;  if  she  is  not  sea^worthvi 
KippBx,  &&  there  is  no  contract,  as  the:  inswc^r  -  has 
no  chance  of  gain*  The  action  is  against 
both  the  owners  and  underwriters ;  but  the 
question  here  is  between  the  owners  ae^di  un- 
derwriters; and  in  a  question  with  the  owners, 
every  thing  must  **  be  in  that  state  and  con- 
•^  dition  in  which  it  ought  to  be."  Pajrk^  8381 
and  345 ;  Christie  v.  Suretan,  8.  T.  R.  192; 
Dougks  V.  Scougall,  1816.  4.  Dow,  269. 
The  insurance  is  cd  and  from ;  and  there 
might  be  a  question  whether  the  vessd  was 
sea-worthy  at  Belfast ;  but  at  all  events  she 
must  be  sea-worthy  at  the  time  of  sailing. 
Park,  344  (aj. 

A  vess^  is  presumed  sea- worthy ;  but  if,  in 
a  short  time  after  sailing,  she  becomes  unma- 
nageable, the  opposite  presumption  holds. 
Park,  333  (aJ ;  Parker  v.  Potts,  3.  Dow,  24. ; 
Watson  p.  Clark,  1.  Dow,  386;  and  the 
defenders  do  not  state  any  sufficient  cause  for 
the  loss.  We  shall  prove  the  Ist^  2d,  Sc?,  and 
5th  Issues ;  the  proof  of  the  4ith  lies  on  them. 

Gordon,  for  the  defender?;. — In  this  case, 
though  there  .are  several  Issues,  the  re^ 
question  is,  whether  this  vessel  was  sea-wor- 
thy at  a  particular  time.  As  the  oats  were 
insured  and  never  arrived,  it  is  admitted  th^^t 
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either  ike  xivmers ''  or  himirers  sue  Ibble ;  we       Cai&ws 

a}fio  admit,'  -  thdt  we  were  bouud  to  funiish    KippeV,  && 

a  sea- worthy  v^sel,  and  aver  that  we  did  so. 

If  a  vessel  founderjs  apparently  without  aoy 

sufficient  caul^  the  Iir09iunpti(m  is,  that  she 

was  not  sea-w(»rthy ;  but  heie  the  a^qcident 

she  met  with,  oombinoi  with-  the  f<mi  wea-* 

ther,  make  these  'presumptions  fly  off,  and 

the  other  party  must  prove  that  she  was  not 

sea^worthy  at'thetime  of  jailing*    They  seem 

to  hint  that  ^  must  h^  sea-wotthy .  at  thet 

time  of  sailing  from  Ta^bert  Roads ;  but  I  can 

find  no  authority  or  dietum  in  support  of  such 

an  opinion.    The  master  is  in  a  difEcult  situ* 

ation,  and  muiSt  do  the  best  he  can  for  all  con* 

ceraed. 

The  account  in  the  log-book,  as  well  as  the 
protest,  is  made  up  by  the  master,  and  is  there- 
fore not  evidence.  Park  never  even- metxtions 
the  log-book,  and  Marshall  mentions  it  only 
as  thro'wing  light  on  the  question  of  neutra- 
lity, and  th^^t  the  protest  is  not  evidence  so 
long  as  the  master  is  alive.  1  he  objection 
was  taken  in  the  case  of  Carleton  and  Strong,. 
Vol  I.  p.  32. 

Jeffrey. — The  present  proceeding  is  mere- 
ly to  ascertain  two  points  upon  which  the 
Court  of  Session   may   found  its  decision. 
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c^iuirs      The  points  aie^  Whether  this  vessel  was  sea^ 
KfTPEir,  Ac   worthy,  and  whether  she  was  lostl^  the  im* 
proper  conduct  of  the  master  in  sailing  fiom 
Tarhert  Roads, 

It  is  admitted,  that  ihe  weatiier  ahmewas 
not  suffident  to  account  for  the  loss;  and 
therefore  the  presumption  that  the  Tessd  was 
not  sea-worthy  would  hold^  But  it  is  said 
she  stmdc  in  coming  down  the  riv^.  Even 
if  she  did  touch,  it  muisft  have  heen  so  dight 
as  not  to  injure  a  sea-worlliy  vesseL 

On  the  second  point,  tha-e  is  still  less 
douht*  It  is  said  witaesses  who  saw  the  ves- 
sel are  to  be  preferred  to  those  who  merely 
give  their  opinion ;  but  in  this  case  Hbe  evi* 
dence  must  be  that  of  opinion ;  and  the  wit- 
nesses swear  that  it  was  the  master's  duty  to 
have  returned,  and  to  have  had  the  vessel 
examined. 

Lord  Chief  Commissioner. — ^After  so 
long  and  painful  an  attention  to  the  evidence, 
I  r^et  that  it  will  be  necessary  for  me  to 
go  into  some  detail;  for  though  there  are 
properly  only  two  questions,  tha«  is  some 
intricacy  in  the  case,  from  the  situation  in 
which  the  parties  stand  to  each  other. 

If  the  case  had  taken  the  usual  course,  this 
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vfoxM,  have  been  a  claim  by  the  assured      Cawm 
against  the  underwriters,  and  the  conduct  of  Kippev,  && 
the  master  would  have  been  a  separate  ground 
of  inqmry ;  but  here  we  have  both  questions, 
as  this  is  a  question  between  the  owners  and 
the  underwriters. 

The  first  sulgect  of  inquiry  is,  whether  the 
vessel  was  sea«»worthy ;  the  second,  the  con- 
duct of  the  master  in  sailing  from  Tarbert 
Roads. 

The  answer  to  the  first  •Issue  must  be  in 
reference  to  the  law  on  the  subject,  and  some 
explanation  is  necessary. 

The  term  sea-worthy  has  long  been  under- 
stood as  a  technical  term  relative  to  the  con- 
tract of  insurance,  which  is  a  contract  of  in- 
demnity, and  has  certain  impjied  conditions. 
One  of  these  is,  that  the  vessel  must  be  sea- 
worthy, and  capable  of  performing  the  voyage ; 
and  the  liability  of  the  party  does  not  depend 
on  his  knowledge  that  she  was  not  sea-worthy* 

When  a  party  comes  into  Court  claim- 
ing for  a  loss,  the  aivswer  is,  the  vessel  was 
not  sea-worthy.  This  may  be  proved  either 
by  podtive  evidence,  or  by  presumption ;  but 
if  it  is  proved,  there  is  an  end  to  the  right  to 
recover. 

In  the  first  Issue  the  question  is  put,  whe 
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ther  she  was  sea-worthy  at  the  time  the  risk 
attached^  and  at  the  time  of  sailing  ?  You 
may  free  your  minds  from  the  consideration  of 
the  first  of  these  points,  though  you  may,  if 
you  choose,^  answer  both. 

On  the  question  stated  from  the  Bar  as 
to  presumed  unsea-worthiness,  the  law  on  the 
subject  is  laid  down  in  Parker  v.  Fotts* 
9.  Dow,  2S.  The  words  are,  If  without 
adequate  cause,  &c.  (reads).  The  case  refar- 
red  to  in  the  report  was  also  from  this 
country;  Watson  u.  Clark,  !•  Dow,  386* 
The  principle  is,  that  when  inability  to  per- 
form a  voyage  occurs  soon  after  sailing,  the 
presumption  is,  that  the  cause  of  this  in- 
'  ability  existed  before  the  vessel  sailed ;  but 
does  this  apply  to  the  present  case  ?  If  the 
loss  happened  without  any  supervening  acci- 
dent, you  cannot  find  that  she  was  sea-wor- 
thy at  the  time  of  sailing.  But  is  this  con- 
sistent with  the  fects  proved  by  the  same  pur- 
suer, in  support  of  the  5th  Issue  ?  ?  In  that 
part  of  the  case,  evidence  has  been  given, 
in  order  to  shew  the  improper  conduct  (^ 
the  master  ;  and  if  you  are  satisfied  on 
this  branch,  that  the  vessel  was  lost  in 
consequence  of  the  accident,  then  tlie  pre- 
sumption holds  that  she  was  sea* worthy  be- 
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fore  sailkig.  The  question  is,  whether  she  caam^ 
had  a  latest  defect,  or  was  lost  hy  a  superve^  ib:i»psx«  '^. 
ning  accident.  If  you  think  she  was  lost 
without  any  accident,  y6u  will  find  her  not 
sea-worthy;  but  if  you  think  the  accident 
sufficient  to  cause  the  loss,  your  verdict  will 
be  the  other  way. 

2d  Issue* — On  this  I  early  stated  my  opi- 
nion, and  I  am  still  satisfied  that  we  cannot 
alter  the  terms  of  this  Issue ;  but  if  you  re- 
turn an  answer  to  it  without  explanation,  it 
would,  in  my  view  of  the  law,  leave  a  fact 
uncertain*-  for.  the  other  Court.     I  hope  the 
time  will  come,  when  the  whole  question  will 
be  tried  iiT  this  Court  upon  the  general  issue ; 
and  in  this  way  the  evil  arising  from  the  omis^ 
sion  of  a  particular  fact  will  be  avoided.     It 
appears  to  me  inconsistent  to  make  the  sea- 
worthiness attach  at  any  time,  except  at  the 
time  of  sailing ;  because,  if  the  loss  is  held 
to  be  occasioned  by  a  latent  defect,  the  pre- 
sumption that  the  vessel  was  not  sea-worthy, 
draws  back  to  the  date  of  the  policy,  which, 
therefore,    never  was  binding,  and  the  risk 
never  attached. 

In  framing  this  Issue,  we  have  been  guilty 
of  a  misuse  of  the  term  sea-wOTthy.  Here  it 
can  only  be  dealt  with  in  its  popular,  not  its 

R 


***  CASES  TKIED  IN  '  March  17, 

Caibkb      l^al  sense.  -  If  it  is  meant,  whether  the  ves- 
KippBv,  Ac.  sel  was  capable  of  performing  her  voyage,  the 
question  is  included  in  the  last  Issue.     If  it 
is  meant  to  apply  to  latent  defect,  it  is  inclu- 
ded in  the  first. 

Sd  Isstie.-"^!!  this,  I  m^:ely  refer  you  to 
the  evidence  you  have  heard. 

4tth  Isstie. — ^As  to  the  first  question  here, 
one  or  two  witnesses  spoke  of  a  rock ;  most 
of  them  mentioned  the  ground.  The  predse 
point  where  she  struck  not  bemg  fixed,  you 
may  say  she  struck  on  her  passage  from  Lime- 
ride  to  Tarbert  Roads.  You  haiie  no  evi« 
denoe  of  the  negligence  or  improper  conduct 
of  the  master  or  pilot ;  and  you  have  evidence 
of  the  great  rise  and  fall  of  the  tides. 

5ih  Issue. — It  is  understood  that  the  ver- 
dict upon  this  will  settle  the  rights  of  the 
parties.  The  first  part  is  pure  &ct,  the  last  is 
partly  law. 

There  is  a  curious  anomaly  in  the  law  oi 
insurance,  that  the  insurer  is  liable  for  the 
barratry  of  the  master ;  but  though  this  is 
the  law,  it  is  well  understood  that  the  own- 
ers, not  the  insurers,  are  responsible  for  the 
conduct  of  the  master,  if  it  is  short  of  barra- 
try. This  is  laid  down  by  Mr  Justice  Law- 
rence, and  has  since  been  confirmed  by  Mr 
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Justietf  Gbambre,  though  I  have  ncrt  been      CAtut^ 
abld  to  lay  my  hand  on  the  cstees.  Kmsir,  teg. 

The  master  being  appointed  by  the  o'wnem, 
they  must  know  Ms  charactc^y  and.  how  fair 
lie  is  to  be  trusted  with  property;  at  the 
same  time  the  conduct  of  the  master  on  this 
occasion  was  out  of  sight  of  the  owners ;  and 
you  must  consider  well  how  far  his  conduct 
was  such  as  to'  bind  the  owners  ;  at  leasts  it 
is  with  this  feeling  that  you  ought  to  eonsi*- 
der  this  part  of  the  case. 

It  is  a  singular  fact,  that  the  accident  iM 
not  mentioned  in  the  log-book;  and  from 
this  Mr  Jeffrey  wishes  to  infer  that  it  did 
not  occur :  but  all  the  witnessei»  who  were  on 
board,  and  one  who  was  not  on  board,  swear 
to  it.  Up  to  the  time  of  the  acddent,  no 
grain  appeared  in  the  pumps;  but  even  if 
there  had  been  a  little,  that  is  what  occur9 
in  the  best  vessels.  After  the  accident  there 
was  a  ^^  deal''  of  girain ;  and  you  are  to  judge 
whether  this  was  known  to  the  master,  and 
whether  it  was  misconduct  in  lum  to  sail  with  - 
her  in  this  state^ 

The  two  parts  of  thkr  case  bear  os  each 
other,  and  so  singularly,  that  if  we  hold  that 
she  was  not  sea^worthy  at  the  tune  of  sailings 
then  the  loss  does  not  fall  under  Urn  Issuer 
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ISSUES. 

^^  Whetl]^9  on  or  about  die  IStli  day  of 
^  July  1818,  the  Waterloo  Gopch,  run  by 
^*  John  Pyper  and  Company,  md  others,  di^- 
^  fenders,  and  of  which  the  defender  John 
^  Watson  was  guard,  and  William  Walker 
"  /ind  John  Forrest  were  drivers,  was  over- 
^'  turned  on  the  road  frpm  Kinross  to  Perth, 
f*  at  or  near  Milnathort,  in  the  county  of 
^  Kinroj^s,  in  consequence  of  the  negligence 
^  ox  improper  conduct  of  the  said  coachmen 
^  or  guard  in  driving  the  said  coach,  whereby 
f*  the  puisuer,  then  passenger  in  said  coach, 
f^  suffered  bodily  h^m),  to  the  damage  and 
^*  injury  of  the  said  pursuer  ? 

"  Whether  the  said  coach  was  overturned, 
^'  time  and  place  aforesaid,  in  consequence  of 
f*  one  of  the  axle-trees  being  badly  construct- 
^  ed,  &.ulty,  and  flefective,  or  composed  of  in- 
f*  sufficient  materials,  whereby  the  pursuer, 
f'  then  a  passenger  in  said  coach,  suffered 
^*  bodily  harm,  to  the  damage  and  injury  pf 
f*  the  said  pursuer  ? 

**  Whether  the  alleged  &ulty  and  defective 
^^  construction  of  the  said  axle-tree,  and  the 
f  insufficiency  of  the  materials  by  whiph  tbe 
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<.*  afiddent  is  allied  to  have  happened,  arose    AyraEsov 
^^  from  the  inattebtion,  negligence,  or  mis-  ptpsk '&  Co. 
''  conduct  of  the  said  defenders,  or  persons        ^- 
acting  for  them  therein  ? 

Damages  laid  at— for  medical  expenoes 
'<  L.200,  solatium  L.300e/' 

It  having  been  stated  that  the  defenders 
refused  to  produce  the  way-bill,  Mr  Mon^ 
creifl^  at  the  conclusion  of  the  pursuer's  evi* 
dence,  offered  to  produce  it ;  but  Mr  Jeffirey 
said  that  the  production  was  of  no  *  use,  as 
they  could  not  then  search  for  witneissesir 

Lord  Chief  Commissioner. — ^This  sum- 
mons is  dated  in  1819,  and  you  state  that  ten 
days  ago  you  called  for  the  way-bill,  to  enable 
you  to  find  out  witnesses.  We  do  hope  that 
the  time  will  come,  when  parties  will  inquire 
after  their  witnesses  before  they  bring  their 
action,  and  not  after  the  Issues  are  settled. 

Alison  opened  the  case  for  the  pursuer, 
and  contended,  that  at  common  law  the  pro- 
prietors of  the  coach  are  liable  for  the  damage 
done  by  any  defect  in  it,  whether  visible  or 
not,  as  well  as  for  negligence  or  improper  con- 
duct of  their  servants.  That,  in  addition  to 
the  common  law,  there  was  a  statute  (50.  GeOt 
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A!irt>£B80]r     III.  c.  48.)  regulating  tlie  number  of  passen- 
Prpcft  &  Co.   g^^y  &<^  ft^d  to  prevent  them  sitting  on  the 
^         luggage. 

Moncreiffy  for-the  defenders,  maintained 
that  the  defenders  were  not  liable  for  a  hu 
tent  defect  ;--*that  the  furious  driving  and 
overloading  was  disproved  by  the  pursuer's 
witness  ; — that  if  a  passenger  sat  on  the  lug- 
gage, there  was  no  necessity  for  his  doing  so ; 
and  that  the  jplea  founded  on  the  statute,  was 
a  new  one,  brought  out  now  for  the  first  time. 
If  the  coach  had  been  top-heavy,  the  statute 
might  have  appHed. 

Lord  Chief  Commissiokeb* — ^The  act 
gives  its  own  remedy,  by  imposing  a  penalty, 
but  does  not  apply  to  this  case. 

Moncreiff. — The  second  Issue  is  more  im- 
portant than  the  first ;  but  even  if  you  find 
upon  it  for  the  pursuer,  you  cannot  find  da- 
mages against  us,  the  proprietors. 

The  question  here  is,  the  state  of  the  coach 
before  the  accident,  and  all  the  evidence  ap- 
plies to  the  appearance  of  the  iron  after  the 
accident.  In  England,  Sir  J.  Mansfield  held, 
that  the  injury  being  proved,  the  presump- 
tion was  against  the  proprietors. — Christie  v. 
Greggs,  2  Camp.  79.  But  in  this  country,  it 
is  necessary  to  prove  some  negligence  on  tfae 
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]^a^  of  our  neighbour^,  to  entitle  us  to  daim    Aimxftiioir 
reparation.    It  was  a   damnum  Jhtcde,  or  prvEC&Ca 
absque  if^uria.    Hiere  ii^  no  evidence  that         ^^ 
t]be  flaw  ousted  before  the  coach  left  Queen's 
Ferry, 

8d  lisue.'^To  entitle  the  pursuer  to  da« 
mages,  he  must  prove  both  the  3d  and  8d 
Issues.  We  shall  prove  that  we  fomished  a 
sufficient  coach,  and  were  attentive  in  in« 
specting  it ;  and  there  is  no  warranty  of  the 
safe  conveyance  of  passengers,  as  there  is  of 
g^oods. 

Jeffrey,  for  the  pursuer,  maintained — The 
pursuer  paid  for  conveyance  in  a  sound  coach, 
and  had  been  put  into  an  unsound  one ;  and, 
as  a  lawyer,  he  was  not  aware  of  the  dis- 
tinction between  conveyance  of  passengers 
and  luggage.  Though  he  did  not  maintain 
the  liability  of  the  proprietors  for  a  pure  ac- 
cident arising  from  some  external  cause ;  yet 
he  held  them  liable,  if  they  furnished  insuf*- 
ficient  horses,  carriages,  &c.  whether  they  knew 
it  or  not,  in  the  same  manner  as  the  owners 
are  liable  if  a  vessel  is  not  sea-worthy. 

The  1^^  and  Sd  Issues  must^  be  taken  to- 
gether ;  and  they  amount  to  this,  that  the 
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AvnuMm    ooacfawasweaky  and  that,  from  ofveiloadmg  and 
Ptpbk'&cow  overdriving^  the  axle  broke.    The  presump* 

tion,  aooording  to  the  case  quoted,  is,  that  the 
overtum  arose  from  n^gence ;  and  thereiis 
no  law  to  shew,  that  general  evidence  is  suf- 
ficient to  get  over  this  presumption.  I  must 
protest  against  what  is  said  as  to  the  iimpec- 
tion  being  sufficient  in  the  case  referred  to ; 
but  even  if  it  were  the  rule,  there  is  no  proof 
of  such  inspection  in  this  case. 

Lord  Chief  Commissioner. — The  two 
questions  here  are,  1st,  Whether  the  pur- 
suer is  entitled  to  a  verdict  ?  and  2d,  If  he 
is  so,  what  is  the  amount  of  the  damages  ? 

1st  Issue.^-The  overtum,  and  the  da- 
mage or  injury  suffered,  have  been  distinctly 
proved;  but  the  real  question  here  is,  whe- 
ther this  overturn  and  injury  were  occasioned 
by  the  negligence  of  the  defenders ;  and*  it 
has  been  correctly  stated  to  you,  that  the  pro- 
prietors are  liable  for  the  negligence  of  their 
servants. 

It  will  not  be  necessary  to  go  through  the 
evidence  in  detail,  as  it  must  be  sufficiently 
in  your  recollection.  There  is  contrariety  of 
evidence  ^s  to  overdriving ;  but  in  my  view» 
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the  endwoe  against  the  coach  being  over^    avxw>k 
driFen,  greatly  ^epondei^tes.   However,  this  ^^t^^'sc  Go, 
13  ^  matter  entirely  £or  your  consideraticm.         v^-^i^ 

Jn  my  opinion,  you  are  wt,  in  this  case,  l^^"^^!^^ 
to  take  the  act  of  Farliitment  referred  to  as  ^^^  i^bie  ih 

damages  to  an 

laW)  but  as  evidence.    It  is  not  to  be  held  individual,  un- 
as  fi?ang  tbe  number  of  passengers,  so  that  iii.  &  48.  See 
the  proprietors  arjs  liable  in  damages  if  they  ^' 
exceed  this  number;  but  it  is  to  be  taken 
las  evidence  of  what  the  I^i^islature  thought 
was  the   proper  number  of  pass^gers,  and 
as  a  criterion  to  assist  you  in  forming  an  opi- 
nion on  the  question  of  overloading.    There 
is  nothing  in  the  tern^s  of  the  Issues  which 
would  entitle  you  tp  copsider  it  in  any  oth(» 

view- 
So  far  as  I  know,  this  is  the  first  case  of 
tixe  sort  which  has  been  decided  in  this  coun- 
try; and  even  in  England  there  have  been 
very  few  such  cases.  If  I  considered  the  car- 
riage of  persons  to  fall  under  the  same  rule  as 
the  carriage  of  goods,  I  must  then  state  to 
you  the  Uw  of  common  carrier,  as  regulated 
4)y  the  law  of  Scotland. 

But  J  consider  the  case  of  passengers  dif- 
ferent ;  and  as  no  case  has  been  mentioned 
/similar  tp  the  pregent,  I  must  draw  wh^t 
light  I  can  from  the  analogy  of  the  law  in  the 
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V. 

Vrvtn  &  Coi 
Ac. 


A«i>%iiioir  Other  end  of  the  island.  My  brother  thinks 
it  conformable  to  the  law  of  Scotland,  to  hold 
the  principle  stated  from  the  Bar,  and  drawn 
from  that  country,  as  the  principle  that  should 
regulate  the  present  case;  and  this  I  state 
to  you,  not  as  the  law  of  England,  but  as  a 
general  principle  to  regulate  a  case  not  yet 
decided  in  this  country.  The  rule  then  is, 
that  if  the  carriage  is  sound  as  far  as  the  bus- 
man eye  can  discover,  the  proprietors  are  not 
liable ;  and  this  I  state  to  you  as  the  sub- 
ject of  inquiry  in  the  present  case. 

You  must  discard  from  your  minds  the 
analogy  stated  as  to  the .  carriage  of  passen- 
^gers  and  goods.  The  fear  of  the  tricks  of 
common  carriers  has  led  to  a  rule,  making 
their  case  an  exception  from  the  general  princi- 
ple, and  holding  them  absolutely  responsible 
for  the  damage  done  to  goods  committed  to 
their  charge,  unless  it  arises  from  the  act  of 
God  or  the  King^s  enemies ;  but  the  same  rea- 
sbn  does  not  hold  as  to  passengers.  In  Eng- 
land, the  principle  at  first  was  thought  to  be 
the  same,  but  on  farther  inquiry  it  was  found 
to  be  different ;  and  in  this  first  case  in  this 
country,  the  Court  mean  to  lay  it  down  to  you 
distinctly,  that  the  kw  is  not  the  same  as  to 
passengers  and  goods. 
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%d  Isme.^^^Tlds  is  a  mere  question  of  fact;    AvDisasox 
and  if  you  are  of  opinion  that  the  axle  was  pt»ee '&  ca. 
not  faulty,  you  will  find  for  the  defender;         *^ 
but  if  it  was  &ulty,  then  comes  the  thirds 
which  is  the  important  Issue. 

8d  Jsme, — In  this  we  must  attend  to  the 
meaning  of  negligence,  inattention,  &c. ;  and 
these  are  Jbest  understood  by  considering  the 
couYerse  of  them,  diligence,  attention,  &c. 
In  this,  as  in  every  thing  else»  the  words 
must  be  taken  in  reference  to  the  matter  un- 
der discussion.  The  question  then  is,  whe- 
ther that  care,  diligence,  and  attention,  which 
is  applicable  to  the  subject,  has  been  used; 
whether  the  defenders  have  used  the  utmost 
care  to  which  human  foresight  could  reach* 
You  are  to  consider  the  state  of  the  coach, 
and  form  your  opinion  whether  the  human  eye 
could  have  discovered  the  defect.  It  requires  a 
dear  case  to  be  made  out ;  and  has  the  pur- 
suer made  out  such  a  case  ?  Has  he  proved 
insufficiency ;  and  have  the  defenders  proved 
that  it  could  not  have  been  discovered  ?  These 
I  lay  down  to  you  as  the  principles  on  which 
you  are  to  judge  of  this  case ;  not  because 
they  are  the  law  of  England,  but  because 
they  are  ^he  dictates  of  common  sense. 
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V. 

PfTEm  &  Co. 
Ste. 


jtwmiLiunf  (After  reading  part  of  the  evidaice^  kis 
Lordship  proceeded)-^ 

You  are  to  say  whether  there  wad  such  ap* 
pearance  of  defect  as  the  eye  of  an  artificer^ 
applied  with  reasonable  attention,  conld  dis* 
cover ;  and  will  take  into  oondderation,  that 
the  eye  of  an  experienced  person  might  dis- 
cover defects  imperceptible  to  others.  After 
contrasting  the  evidence  of  the  different  wit- 
nesses,  you  will  find  for  the  pursuer  or .  de- 
fenders, according  to  your  opinion  on  this 
point. 

(After  commenting  on  the  evidence  foi"  the 
defenders,  his  Lordship  said)-^ 

I  think  you  had  better  find  generally 
for  the  pursuer  or  defenders,  than  adopt  the 
su^estion  from  the  Bar,  of  finding  a  spedal 
verdict.  By  a  general  verdict,  I  think  jus-' 
tice  will  be  done  in  the  case ;  and  if  there  are 
any  objections  to  the  direction  in  point  of 
law,  they  will  be  better  and  more  neatly 
brought  into  discussion  on  a  motion  for  a 
new.  trial,  and  a  Bill  of  Exceptions  taken  to 
the  dedsion  then  given. 

Damages  ought  never  to  be  given  as  a  pu* 
nishment,  but  as  a  reparation ;  and  in  the 
present  case^  we  have  nothing  to  do  with  the 


1830.  THE  JUEY  COURT.  STl 

pdice  of  the  country,  or  correctioa  of  the  *  de* 
fenders. 

I  feel  very  anxious  as  to  the  result  of  this 
case,  being  the  first  on  the  subjed; ;  but  though 
it  is  very  desirable  to  have  the  law  settled, 
that  cannot  be  done  by  running  wild  on  the 
subject. 

• 

Verdict — *^  For  the  defenders.'" 

Jeffrey  and  Alison  ioit  the  Pursuer. 
Moncrciff  and  Cockburn  for  the  Defenders. 

^     (Agents,  Tennent  and  Lyon,  w.  s.  and  James  Greig^  w.  s.) 


PRESENT, 
LORDS  CHIEF  COMMISSIONER  AND  GILLIES. 


1820. 
May  23. 


A  rule  was  obtained  upon  the  defenders, 
to  shew  cause  why  a  new  trial  should  not  be  S?!^*™^  ^ 
granted. 

Moncrejfflr^This  application  was  made  (m 
three  grounds.  Ist^  That  the  distinction  drawn 
between  the  principle  appUcable  to  passen- 
gers and  goods,  is  not  founded  in  law.  j2c^. 
That  the  question  of  whether  the  coach .  wa9 
overloaded,  under  5(Hh  Geo.  III.  was  with- 
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dsawn  from  the  Jury*    8d,  That  the  Tordict 
is  contrary  to  evidence. 

It  is  said  we  are  liable  for  the  insuffi- 
denoy  of  the  coach,  even  if  there  was  no  ne- 
gligence. It  is  on  the  doctrine  g£  reparation 
alone  that  the  coach  proprietors  are  liable. 
The  presumption  of  fraud  is  the  foundation 
of  the  UabiHty  of  a-carrier ;  but  was  this  ever 
applied  to  injury  to  a  person  ?  Even  in  the 
case  of  a  ship  which  is  relied  on,  proof  that 
she  was  minutely  inspected  before  sailing, 
throws  the  burden  of  proof  on  the  other  side ; 
but  the  warranty  of  a  vessel  only  applies  to 
goods.  The  argument  on  the  other  side  goes 
to  this,  that  we  must  furnish  a  perfect  ma- 
chine. In  2.  Campbell,  79-  this  very  case  is 
decided. 

It  is  said  there  was  misdirection  as  to  the 
overloading. 

Lord  Chief  Commissioner.-^As  I  un- 
derstood Mr  Jeffrey  at  the  trial,  he  stated, 
not  only  that  the  overloading  caused  the  ac- 
cident ;  but  also  that  he  was  entitled  to  da^ 
mages  on  account  of  the  loading  being  ocwtrary 
to  the  Act  of  Parliament, 

Moncre^.-^We  hold  this  to  have  been  a 
fair  Jury  question  as 'to  negligence,  which  was 
fairly  submitted  to  the  Jury. 
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Jeffrey i  in  aj^lying  for  the  rule,  and  now    ksjosmmw 
in  reply,  stated — ^We  apply  for  a  new  trial  on  PYrf:iL'&  Oa. 
the  ground  of  misdirection ;  the  Jury  hav-         ^' 
ing  been  directed  that  the  proprietors  were 
not  liable,  if  they  had  used  all  diligence  to 
discover  the  flaw  in  the  axle. 

We  maintain,  that  the  law  of  Scotland 
does  not  reo^nise  the  distinction  laid  down 
at  the  trial ;  and  that  though  the  carriage  of 
passengers  does  not  £all  under  the  presump- 
tion of  fraud,  as  in  the  case  of  goodi^  that 
still  the  propriet(nns  are  liable  for  an  injury 
done  to  either.  The  case  is  similar  to  that  of 
a  vessel,  which  must  be  sufficient.  Abbot, 
229. ;  5.  East,  488,  Lyon  v^  Mills. 

In  the  contracts  of  sale,  location,  &c.  the 
party  ^ves  an  absolute  warranty ;  and  it  is 
expedient  the  same  should  apply  here.  This 
is  the  doctrine  of  the  Roman  law,  and  Po- 
thier  holds  the  same. 

There  is  some  puzzle  in  the  law  of  common 
carriers,  by  holding  fraud  as  the  foundation  of 
the  dsLim.  It  might  be  introduced  on  that 
ground,  but  is  now  supported  on  general  po- 
licy,  as  an  injury  to  goods  cannot  be  said  to 
be  fraudulent.  Mr  Campbell  says,  this  ques- 
tion has  not  been  solemnly  tried  in  England^ 
and  his  opinion  is  in  our  favour. 
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AKOEMMmf        We  do  not  ftund  modi  <m  the  oredoad- 
PrFEK&cd.  iag^  but  wace  entitled  to  a  verdict  on  these- 

bsae;  and  in  that  lespeet  the  verdiet  is 
to  eridoioe. 

LiOU>Chi£F  Commissioneb. — ^TheCeart 
was  veiy  denioos  to  hear  parties  fiilly.  The 
olgect  of  the  motion  is,  that  we  should  enaUe 
parties  to  hare  reeourse  to  another  trial ;  and 
diea^lication  is  grounded  in  part  on  a  ques- 
tion of  law. 

The  questions  here  were»  how  far  the  in- 
suflldency  of  the  carriage  was  the  cause  of  the 
injury ;  whether  the  proprietors  are  liable  to 
repair  the  injury;  whether  a  human  being 
injured  by  the  accident,  is  entitled  to  reco- 
ver damages  for  the  suffering  occasicmed  by 
this  overturn  ? 

It  is  said  that  the  right  to  recover  damages 
in  this  case  rests  on  the  law  of  common  car- 
rier; but  this  is  not  correct.  A  carrier  is 
bound  absolutely  to  convey  the  goods  to  the 
place  of  destination ;  but  in  this  sort  of  un- 
dertaking the  proprietors  are  only  bound  to 
furnish  a  carrii^e  sufficient  for  the  purpose, 
and  to  give  all  possible  diligence  to  that  end. 

The  law  of  common  carrier,  it  was  said, 
is  not    now  founded  on  a  security  againat 
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V. 


fraud ;  but  in  all  the  bodes  and  authorities^     Axnnso^ 
that  is  made  the  ground  of  the  liability.  Ptper  &  Co. 

The  principle  of  fraud  cannot  apply  to  huy 
man  beings:  they  cannot  be  made  away  with 
like  goods. 

MCaus6iand  v.  Dick,  M.  M*  9246. ;  Ersk. 
Ill,  1,  28,  29. 

Neither  does  the  principle  of  sea-worthiness 
apply.  The  peculiar  contract  of  insurance  on 
ship^  makeis  seaworthiness  necessary  as  applica- 
ble to  that  contract,,but  not  to  othet  contracts.' 

The  principle  which  governs  the  furnishing 
carriages,  for  conveying  persons  is  this :  The 
carriage  must  be  sufficient,  as  fair  as  human 
care  and  inspection  can  secure  sufficiency. 
The  liability  for  injury  to  a  person  rests  on 
the  negligence  of  the  owners,  and  not  on  the 
securing  against  a  fraud. 

Although  there  have  not  been  so  many 
cases  here  as  in  England,  I  am  of  opinion/ 
that  what  I  stated  is  the  law  of  Scotland,  as^' 
well  as  of  England.  When  I  refer  to  the 
law  of  England,  it  ^is  not  a3  deciding  the 
question,  but  to  see  whether  there  is  a  prin- 
ciple which,  by  analogy,  would  apply  here« 
It  is  said  the  English  cases  are*  not  solemn 
decisions ;  and  reference  is  made  to  the  opi- 
nion of  the  reporter.     I  shall  not  say  whe-^ 
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Andcbsow     ther  we  ought  to  refer  to  the  opinion  of  a  pri- 
Pyfer&co.   vate  lawyer  as  authority ;  but  I  must  say,  that 

the  case  of  Aston  v.  Heaven  et  Alt,  2.  Esp. 
531,  is  not  a  mere  nisi  prius  case,  but  is  re* 
ported,  and  has  been  subjected  to  the  criti- 
cism of  the  Bar,  without  being  questioned. 

I  am  of  opinion  that  the  liability  rests  on 
negligence,  and  have  stated  the  grounds  of 
my  opinion. 

As  to  the  coach  being  overloaded,  if  there 
was  any  eriror,  it  was  in  admitting  evidence  on 
the  subject.  It  is  not  stated  in  any  of  the  papers 
as  the  ground  for  subjecting  the  proprietors. 

As  to  the  verdict  being  contrary  to  evi- 
dence, if  I  am  right  in  the  law,  then  the 
question  of  negligence  must  always  be  for  the 
Jury, — ^we  cannot  fix  how  many  inspections 
are  necessary,    and  with  what  velocity  the 
coach  may  move.     Had  a  case  of  gross  negli- 
gence been  made  out,  the  Court  might  have 
set  aside  the  verdict;   but  as  the  flaw  had 
only  the  appearance  of  a  hair,  which,  on  the 
evidence,  the  Jury  thought  human  skill  could 
not  discover  antecedently  to  the  cause  of  the 
injury ;  and^  as  evidence  of  attention  on  the 
part  of  the  proprietors  was  laid  before  the 
Jury,  with  which    they  were  satisfied,  we 
think  we  ought  not  to  grant  a  new  triad. 
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V. 

Cricutov. 


PEESENT, 
LORDS   CHIEF   C0MXIS8I0KER  AKD  GlLlIEf. 


Melville  v.  Crichton.  1820. 

March  21. 


■it'/ 


Damages  for  defamation  in  an  anonymous  *p«nage8  for 

^  de&mation  in 

letter*  RH  anonymous 

letter. 

Defence. — ^A  denial  of  having  written 
or  sent  the  letter. 


ISSUE. 

'^  Whether^  on  or  about  the  14th  January 
**  ]819»  the  defender  did  writej^  or  cause  to 
^^  be  written,  and  did  send,  or  cause  to  be 
^'sent,  an  anonymous  letter,  addressed  to 
*•  Lady  Mary  Lindsay  Craufurd,  Craufurd 
**  Priory  ?  or,  being  in  the  knowledge  of  the 
^  contents  thereof,  did  send^  or  cause  to  be 

sent,  the  said  letter  to  the  said  Lady  Mary 

Lindsay  Craufiurd  ?"  (The  Issue  then  quot- 
ed the  letter.) 

**  Whether  the  expressions  in  the  said 
**  letter  were  of  and  concerning  the  pursuer, 


it 
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nr^^TiLLs  ^*  and  were  of  and  ci&iiGerning  his  manager 
CwcHToir.  **  ment  of  the  coal-works  of  Teasses,  the  pro- 
*•  perty  of  Lady  Mary  Lindsay  Craufiird, 
^  and  of  his  conduct  at  a  roup  of  the  grain^ 
^'  corns,  or  growing  corns  at  Skelpie,  a  farm 
belonging  to  the  ;said  Lady  Mary  Lindsay 
Craufurd,  falsely,  injuricJusly,  and  mali- 
**  ciously  defaming  the  pursuer  in  his  good 
**  name,  and  calculated  to  cause  the  ruin  of 
^^  his  character  in  the  good  opinion  of  his 
"  employers? 

^'  Damages  laid  at  L.SOOO.'' 

In  opening  the  case,  Mr  Alison  mention^ 
,ed,  that  though  the  letter  was  written  in  a 
feigned  hand,  there  were  several  of  the  cha- 
racters which  were  written  in  the  same  man- 
ner as  they  were  written  by  the  defender. 

Lord  Gillies. — This  is  a  mere  asser- 
tion, and  you  had  much  better  wait  till  the 
documents  ai'e  proved,  and  then  state  the  par- 
ticulars in  which  they  resemble. 

In  m  acUoa 
for  defiunation 

SoS  letter^  The  second  tvitness  was  asked  as  toex- 
and  p^^-  pressions  used  in  conversation  by  the  defender 
gon  ought  to    in  regard  to  the  pursuer. 

be  proved,  be-  °  .   f 

fore  proving  LoRD  ChIE^F  COMMISSIONER. — The  only 

malice  in  tne        ,  ,  ^ 

fOleged  writer,  ^difficulty  in  receiving  this  evidence  at  pre- 
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sent,  is,  that  the  pursuer  may  fail  in  proving  Meltuxe 
the  other  branch  of  his  case,  nvbich  lays  the  cuoMtcw* 
foundation  for  this.  !&it  I  suppose  the  do* 
fender  does  not  object. 

Lord  Gillies. — ^What  is  the  olgectof 
this  proof? 

Jeffrey^  for  the  pursuer. — We  wish  to 
prove  nudice,  and  are  entitled  to  do  so  at 
present. 

Lord  Chief  Commissioner. — ^What  is 
the  use  of  tiiis  proof,  if  you  fail  in  proving 
the  letter. 

'    Cockhurn. — It  is  our  interest  to  allow  this 
attempt,  as  we  know  they  must  &iL 

Jeffirey. — ^We  are  entitled  to  ky  a  founda- 
tion, to  shew  the  probability  that  the  defend- 
er wrote  the  letter,  and  to  meet  anypvoef 
they  may  bring  that  the  parties  lived  on  good 
terms.  Th^re  cannot  be  a  doubt  that  proof 
of  malice  is  competent;  and  it  is  allowed 
every  day  in  the  Court  of  Justiciary.  We 
may  have  b^un  at  the  wrong  end,  but  are 
ready  to  change. 

On  a  question  from  the  Lord  Chief  Com- 
missioner, Lord  Gillies  said-— They  prove 
malice  at  any  time  in  the  Court  of  Justidary. 
If  proof  of  the  defamatory  naturo  of  theletter 
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MxLviLLE  was  necessary^  I  could  understand  the  neoes- 
CncHTov.  sity  of  proving  malice ;  but  if  this  letter  is 
dearly  defiunatory,  can  there  be  any  necessity 
for  proving  ill  will  in  the  mind  of  the  author  ? 
Lord  Chief  Commissioner. — ^This  is 
an  important  question,  though  I  agree  that  it 
relates  more  to  the  order,  than  the  admisabi- 
Mtyofthe  evidence;  but  evidence  which  is 
admissible  at  one  stage  of  a  cause,  may  be 
inadmissible  at  another.  What  I  should 
consider  the  proper  method  of  proving  this 
case  would  be — ^first,  to  prove  the  hand- 
writing, then  the  publication,  and  afterwards 
the  conversation* 

The  evidence  now  offered  may  be  admis- 
sible in  support  of  the  other  proo^  but  it  is 
only  evidence  in  aid ;  it  is  not  originally  good. 

Mr  Liizars,  an  engraver,  was  ^called ;  and 
having  stated  that  he  was  accustomed  to  exa- 
mine hand- writing,  was  asked  whether  certain 
letters  admitted  to  have  been  written  by  the 
defender  were  genuine  ? 

FuBarton,  for  the  defender,  objected. — 
This  gentleman  does  not  know  the  defenders 
hand-writing. 

Lord  Chief  Commissioner. — ^Wouldit 
not  be  material  tlmt  we  knew  the  question  to 
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n^hich  tbe  objection  is  taken?    It  has  been    j^I£lyu.i.k 
admitted,  uid  therefore  we  must  hold,  that     caicaTov. 
the  lettess  in  piocess  are  the  genuine  hand*      ^^nr-^ 
writing  of  the  ^iefender,  which  saves    the 
trouble  of  pr^vkig  them  genuine.    Mr  Li* 
zars,  a  man  of  skill,  is  desired  to  loc^  at 
these ;  and  Mr  ^uUaarton  olgects  to  his  being 
asked  whether,  from  his  general  knowle^  of 
iiand-writing,  he  thinks  them  genuine.    The 
question  involved  in  this  is  one  of  the  most 
momaitous  that  can  occur  in  a  Court- 
It  was  then  suggested  that  the  counsel 
sliould  first  put  the  questions,  to  which  there 
was  no  objection. 

Mx  Xiizare  having  sworn  that  the  genuine  compamio  <?. 

_.  11.  1  111        /<frtfrfMn  bv  en- 

fetters appeared  tp  mm  to  be  so,  and  that  the  graven  c^m. 

1   i       1  •..         •  patent  evi- 

anonf  nuMis  one  appeared  to  be  written  m  a  deuce. 
constrained  hand,  w^s  tlien  desired  to  say 
whether  there  were  characters  written  in  a 
peculiar  manner  in  the  genuine  letters,  and 
whether  they  were  written  in  the  same  man- 
ner in  the  anonymous  one. 

FvUarUm  objects, — This  person  never 
saw  the  defender  write ;  and  this  is  ofieredas 
the  sole  evidence  that  the  letter  was  written 
by  him.  This  is  ah  attempt  to  cut  the  Jury 
out  of  their  right  to  compare  the  letters.  Cmor 


282  CASES  TRIED  IN  March  21, 

McLyii.i.E  paratio  literarwm,  by  the  law  of  Scotland, 
CfticHTov.  is  not  competent  as  a  substantive  article  of 
^roof,  but  only  as  an  auxiliary. — Hume,  Vol. 
II.  p.  209«  In  England,  the  only  competent 
proof  is,  that  a  writuig  is  in  a  constrained 
hand. — ^Pealce,  114. 

Jeffrey  ,r*^There  is  here  a  singular  con- 
founding of  objections.  The  authorities  only 
prove  that  this  evidence  is  not  per  se  suffi* 
dent.  The  objection  to  it  in  England  rests 
entirely  on  a  subtlety  as  to  seeing  a  person 
write.  In  the  case  of  Snodgrass  Buchanan, 
the  Court  allowed  particular  letters  to  be  sug- 
gested to  the  engravers  for  particular  inspec- 
tion. The  same  was  allowed  in  this  Court, 
Hepburn  v.  Cowan,  Vol.  I.  p.  264 ;  and  in 
a  case  tried  at  Aberdeen.  Comparison  of  die 
writings  by  a  person  of  skill  is  mudi  better 
than  the  evidence  of  a  witness  who  ^aks 
from  general  recollection  of  the  hand-writ- 
ing,— ^Ersk.  4.  4.  71.  p.  843.  It  is  said  we 
have  not  proved  any  thing.  We  proved  this 
letter  to  have  been  in  the  custody  of  the  de- 
fender. 

LoBB  Gillies. — llie  case  at  Aberdeen 
was  tried  before  me ;  but  the  proof  in  that 
case  was  very  different  from  the  present 
There,   the  proof  was  by  witnesses  swear- 
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ing  to  tiieir   belief  that   it   was  written    ikfELTiLu 
by  a  person  with  whose  hsnd-mitmg  they    c«chtok, 
mete  acquainted^  which  U  a   mi;ch   higher 
spedea   of  proof  than   coinparatio  litera^ 
rum: 

Fhiitartan.'^'We  do  not  object  to  the  pa* 
p^^  going  to  the  Jury,  or  to  the  defender 
calling  persons  who  are  acquainted  with  the 
hai]d*writing» 

LiO&D  Chief  Commissioner.— It  is  of 
infinite  consequence  that  this  point  should  be 
properly  settled ;  and  in  this  case  it  is  a  matter 
of  considerable  difficulty.  I  hope  a  case  may 
sooa  oceur^  where,  without  inconvenience  to 
the  parties,  a  decision  in  the  last  resort  may 
be  obtained.  In  this  country  the  question 
occurs  miush  oftener  than  in  England ;  and  I 
wish  we  had  a  fixed  nde,  from  whi<;h  we  could 
not  deviate. 

Xn  England,  the  plaintiff  must  gire  prima 
Jizpie  evidence,  to  entitle  him  to  proceed  with 
his  ease ;  but  here  so  many  things  are  taken 
as  judgments,  and  held  correct  till  the  cour 
^  trary  is  proved,  that  it  is  difficult  to  apply 
the  principles  adopted  in  the  one  country,  to 
cases  occurring  in  the  other. 

To  me,  however,  it  appears  a  rule  of  right 
reason,  that  the  best  evidence  should  be  pro* 


S84  CASES  TRIED  IN  March  31, 

MEi,yii.LE    duoed.    What  thai  is  the  best  evidence  in  the 

c&icuToir.     matter  of  hand- writing  ? 

In  the  law  of  Scotland  there  is  a  dear 
distinction  between  proof  of  hand-writing 
comparatione  Uterarvm^  and  proof  by  a  per- 
son who  has  seen  the  party  write,  or  who,  foir 
a  pariod  of  time,  has  corresponded  with  him. 
The  person  in  the  last  mentioned  way  has  \m 
mJZ^  to  fa»>w  the  gei^nl  .^e«m« 
of  the  writing ;  and  when  called  as  a  witness,  he 
is  not  to  speak  as  a  person  comparing  two  sheets 
of  paper,  but  to  say,  from  his  general  know<- 
ledge  of  the  hand-writing,  whether  the  paper 
shewn  to  him  is  written  by  that  person*  It  is 
not  necessary  to  read  a  word  of  the  paper :  the 
general  appearance  is  recc^ised,  just  as  a  per- 
son recognises  an  acquaintance,  without  look- 
ing at  any  particular  feature  of  his  &ce.  There 
is  a  general  impression  made  on  the  human 
mind,  corresponding  to  the  similar  traces 
made  on  the  paper  by  a  pen  in  the  hand  of 
the  same  individual.  The  witness^  does  not 
speak  from  a  comparison  made  at  the  tLme, 
as  by  laying  two  sheets  of  paper  together, 
and  saying  whether  the  words,  letters,  &c.  re- 
semble ;  but  he  speaks  from  the  impression 
made  on  his  mind  by  the  appearance  of  the 
writing  shewn  to  him,  compared  with  what 


1890.  THE  JURY  COUBT.  285 

he  previously  knew,  and  retamsr  in  his  mhid  Melvillc 
This  is  the  highest  species  of  evidence  of  crichton. 
hand-writing;  and,  when  the  party  is  well 
acquainted  with  the  hand-writing,  never  errs; 

There  is  no  objection  to  a  proof  by  persons 
of  skill,  that  a  writing  is  in  a  feigned  hand ; 
but  if  the  parson  is  not  acquainted  with  the 
hand-writing  of  the  party,  the  question  arises 
whether  he  may  go  a  step  farther,  and,  mere- 
ly by  comparing  it  with  another  writing, 
prove  them  to  have  been  written  by  the  same 
individual.  In  England  this  would  not  be  com- 
petent ;  but  I  do  not  say  the  same  rule  holds 
here,  or  that  it  would  not  be  competent  at 
some  stages.  I  mention  the  law  of  England, 
not  as  wishing  to  establish  it  here,  but  as  il- 
lustrating what  I  think  should  be  done  in 
this  case* 

Bidney^s  case  was  reversed  on  the  ground 
that  the  conviction  had  proceeded  on  compa- 
rison. The  case  of  the  Seven  Bishops ;  Tay- 
lor's case ;  Cator's  case,  at  the  Kent  Assizes ; 
the  case  of  Judge  Johnstone^  and  many 
others,  illustrate  this  subject. 

In  the  Ecclesiastical  Couij:s  in  England, 
proof  by  comparison  would  be  competent,  but 
not  where  a  Jury  is  to  judge  i  and  Lord  El- 
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V. 
CtflCHTOK. 


MeLviLiE    cbn,  in  one  instance^  puts  i3ie  case  of  a  Jtury 
who  cannot  read. 

This  illustrates  what  I  tiunk  ought  to  he 
don^  h^e.  The  pursuer  ought  to  bring  the 
best  evidenee^-4hat  of  pemmfiT  who  know  the 
defender's  hand-writing. 

I  state  this,  not  because  it  is  the  law  of 
England,  but  as  illustrating  the  principle; 
and  after  the  best  evidence  is  given,  the  ques^ 
tion  would  arise.  Whether  we  ought  to  receive 
the  evidence  now  offered?  If  they  proved 
that  the  best  evidence  could  not  be  got  (as 
was  done  in  the  case  Hepburn  and  Cowan, 
Vol.  I.  p.  264),  then  what  is  now  oflfered,  being 
evidence  by  the  law  of  Scotland,  might  he 
called. 

I  wish  to  put  this  question  in  shape  for  a 
Bill  of  Exceptions,  on  a  motion  for  a  new 
trial.  If  the  rule  of  the  law  of  Scotland  is 
imperative,  we  must  admit  the  evidence ;  and 
perhaps  it  may  be  fairer  to  put  the  defender 
in  the  situation  of  objector,  as  the  pursuer 
may  have  been  thrown  off  his  guard,  by  the 
admission  of  the  genuine  letters,  and  may 
not  have  witnesses  here  acquainted  with  the 
hand-writing. 

LoBD   Gillies. — I  perfectly  concur  m 
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every  <»e  of  the  observations  made.    There    MEnrrtLE 

IB  the  same  rule  with  us  as  iii  England,  that    grichtok. 

the  best   evidence  must   be  brought;  and 

though  we  may  have  known/it  violated,  still, 

as  to  the  rule,  there  is  no  doubt.    The  rule 

is,  that  the  best  possible  evidence  must  be 

bought,  and  that  secondary  evidence  is  not 

receivaUe,  when  the  best  is  to  be  had.    I 

trust  the  reverse  of  this  is  not  the  rule  of 

any  law,  and  especially  of  the  law  of  Scot^ 

land. 

The  best  possible  evidence  of  hand-writing 
is  calling  a  person  who  saw  the  document 
written,  but  this  seldom  can  be  had ;  and  as  , 
to  this,  the  rule  is  dispensed  with,  as  it  is 
known  it  cannot  be  given.  The  next  best 
evidence  is  that  of  persons  who  know  the 
hand-writing»  either  by  having  seen  him 
write,  or  having  corresponded  with  him. 

The  nature  of  the  inquiry  is  very  well  il- 
lustrated by  examination  of  the  human  coun- 
tenance. Mr  Lizars  may  be  better  able  to 
detect  minute  similarities  or  dissimilarities  in 
the  writings,  but  the  writing  is  not  an  ac- 
quaintance. The  evidence  of  those  who  know 
the  hand-writing,  though  it  ultimately  re- 
solves into  a  comparison,  is  something  quite 
different  from  comparing  two  sheets  of  writ- 
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MEn^viLLt:  ing  r  it  18  not  a  comparisbn  at  the  partiealar 
caicHTOK.  time,  but  a  comparison  of  the  writing  with 
the  general  knowledge  possessed  of  the  hand* 
writing.  If  a  person  has  1000  pages  of  writ* 
ing,  and  is  called  on  to  speak  from  a  compa- 
rison with  these,  the  case  might  be  different ; 
but  here  there  is  no  such  case.  The  defend- 
er is  a  gentleman  who  must  have  written  a 
great  deal ;  and  a  few  letters  only  are  pro- 
duced. Witnesses  may  yet  be  brought  who 
are  acquainted  with  his  hand-writibg ;  and  I 
should  conceive,  that  though  at  present  it 
may  be  necessary'  to  admit  this  evidence  as 
competent  by  the  law  of  Scotland,  yet,  that 
unless  the  pursuer  brings  other  evidence,  it 
will  not  be  sufficient.  There  may,  however, 
be  other  facts  proved,  which  must  go  to  the 
Jury ;  such  as,  proof  to  shew  that  the  letter 
came  from  him. 

Cockbum. — ^We  understand  that  they  are 
allowed  to  go  into  this  investigation  now,  cm 
the  supposition  that  better  evidence  will  be 
brought ;  but  if  they  do  not  intend  to  bring 
this,  it  is  admitting  inferior  evidence  to  go 
to  the  Jury. 

Loud  Chief  Commissioner. — It  by  no 
means  follows,  that  even  if  the  Court  bad 
rejected  this,  there  is  no  case  to  ga  to  the 
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Jury,  t  understand  it  to  be  Lord  Gillies's  M£tTiLz.x 
opinion^  that  this  evidence  is  admissible  by  ckichtoit. 
the  law  of  Scotland^  and  that  it  is  so  now. 

Lord  Gillies. — ^My  opinion  is,  that  it 
is  admissible  by  the  law  of  Scotland;  but 
that  it  is  not  alone  sufficient,  though  it  may 
be  fortified  by  superior  evidence.  If  the  party 
does  not  bring  better  evidence,  that  will  be 
matter  for  Mr  Cockbum  and  your  Lordship 
to  observe  upon. 

JUison  opened  the  case,  and  stated^The 
letter  must  have  been  written  by  a  person  su« 
perior  to  a  servant.  It  is  written  in  a  feign- 
ed hand.  The  defender  delivered  it  to  the 
Ceres  post,  and  gave  diflferait  accounts  of 
how  he  got  it.  We  shall  shew  malice  on  the 
part  of  the  defender,  and  shall  prove,  by 
writing-masters  and  engravers,  that  the  letter 
was  written  by  him. 

FuUarton,  for  the  defender,stated--A  short 
detail  of  the  case  is  the  best  answer  to  the 
long  evidenee  adduced  by  the  pursuer.  The 
defender  being  connected  with  the  £uxnly» 
was  firequently  consulted  by  Lady  Mary 
Lindsey  Craufurd,  and  letters  for  her  fre- 
quently came  to  his  care.  He  does  not  deny 
that  he  may,  in  this  manner,  have  sent  the 

T 
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MstviLLii  letter  in  question ;  but  he  denies  having  sent 
CfticHTOK*  ^n  anonymous  de&matory  letter ;  and  the  real 
and  only  question  here  is,  whether  he  wrote  it. 
There  has  not  been  a  single  question  asked 
at  any  witness  who  knew  the  hand-writing, 
though  no  doubt  many  of  the  witnesses  knew 
it ;  and  the  pursuer  has  not  even  brought  an 
inspector  of  franks,  or  bankers'  clerk,  who  are 
accustomed  to  detect  forgeries,  and  to  act  on  the 
opinions  they  form.  The  persons  they  have 
called  are  not  accustomed  to  act  on  the  opinion 
they  form,  and  the  evidence  is  of  an  inferior 
kind.  Ersk.  IV.  4. 71 .  p.  (843.) ;  Burnett,  c. 
18.  p.  501  and  502.  It  is  not  competent  to 
send  it  to  you ;  but  even  if  it  were,  the  pursuer 
has  not  made  out  his  case.  It  is  said  an 
andnymous  letter  is  as  bad  as  any  other ;  and 
it  is  so,  if  it  produces  any  effect ;  but  here  it 
had  no  effect ;  and  if  any  damages  could  be 
given,  they  must  be  the  smallei^t  possible.  If 
by  posdbiHty  you  are  not  quite  clear  upon 
the  case,  the  smallness  of  the  damage  is  a 
ground  for  turning  thie  scale ;  and  you  will 
consider  the  heavy  punishment  which  a  ver- 
dict against  the  defender  will  inflict  upon  him, 
not  only  by  the  amount  of  the  expences,  but^ 
what  is  &r  more  serious,  by  the  manner  ia 
which  it  must  affect  his  character. 
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I^ORD  Chief  Commissioner.— You  are  Mttrrttn 
to  consider  the  question  in  the  Issue ;  and  CRicKtoir. 
there  is  nothing  so  clear  as  this,  that  unless 
you  are  satisfied  that  the  defender  is  the  wri« 
ter  of  this  letter^  you  cannot  find  him  liahle 
in  damages.  To  make  out  that  he  is  the 
if^ter,  there  has  heen  laid  before  y6u  evi-r 
dence,  thai  he  gave  the  letter  to  the  wife  of 
tiie  runner  from  Cetes.  You  bare  then  the 
evidence  of  the  husband^  which  is  material  t^ 
complete  the  chain.  The  letter  is  objected  to 
at  Cupar  by  Lady  Mary's  servaitty  and  a 
double  post  mark  is  put  upon  it^  that  it  may 
be  known ;  and  in  this  way  the  letter  is  iden^ 
tified ;  and  the  question  is^  whether  the  de^ 
fender  is  the  author  of  the  letter^ 

You  heard  mudi  discussion  in  the  murse 
of  the  day,  as  to  the  competency  of  the  proof 
offered  to  shew  that  he  was  the  author.  The 
only  evidenee  offered,  was  the  testimony  of 
strangers  to  the  hand-writing  of  the  defender^ 
who  compared  the  letter  in  question  with 
letters  admitted  to  have  been  written  by  himw 
No  evidence  was  offered  of  persons  whp  had 
seen  the  defender  write^  as  who  hkd  cotT&- 
sponded  with  him ;  and  no  question  on  this 
subject  was  put  to  the  factor^  who  probably 
kttew  his  haadownting. 
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lixL^xLLx       Affer  ennmeratiiifr  the  mtnesses.  his  Lend* 


OicHToif .  ship  said — ^The  indmation  of  my  mind  was 
not  to  admit  the  evidence;  but  when  I  find 
that,  in  the  opinion  of  my  Ixrother^  it  is  admis- 
dble  by  the  law  of  ScotJand,  I  am  bound  and 
willing  to  ^ve  up  my  own  opinion. 

The  evidence  having  been  admitted,  you 
are  to  consider  it,  and  give  due  weight  to  it ; 
but  before  you  do  so,  I  think  it  proper  to  sub- 
mit to  you  some  general  observations. 

Wben  evidence  not  the  best,  or  even  the 
next  best,  is  given;  1  do  not  consider  myself 
mititled  to  vrithdraw  it  fix>m  you  entirely ; 
but  when  stronger  evidence  is  passed  by,  and  no 
attempt  is  made  to  bring  the  best,  the  weak- 
er evidence  should  be  conddered  with  all  de^ 
liberation  and  attention,  and  an  anxiety  not 
to  yield  to  it;  but  if  you  are  of  opinion  that 
the  thing  is  proved,  then  you  must  yield  to 
evidence,  whatever  may  be  the  result  to  the 
parties. 

One  of  the  engravers  stated^  that  it  was 
i^Ltremely  probable  that  the  letters  were  written 
by  th^  same  person ;  and  on  a  question  whidi  I 
put  to  him,  he  said  that  the  latter  part  of 
the  anonymous  letter  appeared  to  him  to  be 
most  jQredy  written,  and  that  that  .part  most 
resembled  the  admitted  letters*     You  will 
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take  diem  vnth  you,  and  examine  whether*  MELvtitx 
you  think  him  correct  in  saying  so.  To  me  crichtov. 
the  letter  appears  to  be  written  in  the  same 
hand  throughout. 

In  all  cases  of  this  scnrt,  we  should  be 
very  cautious  in  drawing  conclurions  from 
mere  probability ;  and  the  evidence  of  the 
other  engravers  shews  upon  what  fancifid 
grounds  the  similarity  is  made  to  depend. 
One  states  the  p  as  very  peculiar,  and  you 
must  look  at  this ;  another  drops  the  p,  and 
rests  his  opinion  on  other  letters,  which  you 
will  look  at,  and  draw  your  own  conclusion. 
This  difference  shews  that  there  is  no  com- 
bination among  the  witnesses ;  but  you  will 
also  take  into  consideration  that  they  exa- 
mined this  letter  under  the  impression  that 
it  was  a  fraudulent  document. 

There  are  many  considerations  which  induce 
me  to  think  that  this  species  of  evidence  ought 
not  to  be  submitted  to  you  as  proof  that  the 
defender  wrote  the  letter ;  but  I  submit  it  to 
yoti,  as  it  is  evidence  in  this  country. 

If  you  are  of  opinion  that  the  case  is  made 
out,  you  will  then  have  to  consider  the  da- 
mages. It  is  said  they  would  bear  hard  upon 
l}ie  defender ;  but  as  I  formerly  stated,  this 
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Hxi,Tt^]UB  .is  not  a  ^imd  for  givju^  «  different  yer<- 

Verdict—^  For  the  pur$U(e^9  d^ma^^e^  L.5.*' 

Cockhum  excepted  to  the  directio^  that 
the  Jury  were  entitled  to  eonsid^  iht  ^vir 
deuce  of  the  engravers. 

Jeffrey  and  AUson  for  the  Pursuer. 
PuUarton  and  Cockbum  for  the  Defender. 

i(Agent.s,  JffurfM  and  AUister^  w.  s.  and  Tennent  arid  Li/on,  w.  s.) 


AYR. 

VaESKMT, 
^OHD  CHIEF  C0«IMIS8I0VK]|U 


April  12.  COCHBAN  V.  WaLLACB. 


Finding  as  to    DECLARATOR  of  immunity  from  Uivlage^ 
payable  bv  the  and  pf  heiog  ouly  liable  in  out  town  pi)iltarp, 

tenants  of  a 

^Muconjr. 

I)j£F£NGi$.«f<-The  miller  only  exacts  the 
th^rlage  which  has    been  exacted  £or  time 
immemorial*    Several  other  defenf^  vf^jc  also 
vstated. 
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Cdcwuv 
ISSUES.  Wallack. 


'^  1st,  Whether  the  pursuers,  who  are 
^*  tenants  upon  the  barony  of  Corsewall,  in 
"  the  parish  of  Kirkcohn  and  county  of  Wig- 
^  ton,  who  are  admitted  to  be  thirled  to  the 
**  mill  of  Corsewall  on  said  barony,  have  been, 
**  from  and  since  the  year  ITS??  by  their 
'^  leases  or  agreements  for  leases  from  the 
"  Karl'  of  Galloway,  then  proprietor  of  the 
'^  barony  and  mill  aforesaid,  bound  to  pay  no 
higher  rate,  of  multure  than  Is.  6d«  per 
Galloway  boll,  or  3^3  part  in  kind,  or 
^^  thereabouts,  in  full  of  all  demands,  upon  aJ| 
'^  the  grain  which  they  might  have  occasion 
*'  to  make  into  meal  for  the  use  of  them, 
"  their  servants,  and  cottars  in  their  &milies ; 
'^  and  whether  the  pursuers,  since  granting 
the  leases,  and  during  the  period  aforesaid, 
have  paid' no  higher  rates  of  multure  than 
'^  aforesaid  ?  Or, 

adf  Whether,  for  the  period  of  40  yean 
or  upwards,  the  said  tenants  have  paid  as 
multure,  at  least,  the  71  part  for  grind- 
ing; i  part  of  a  stone  out  of  16  stone 
for  &nner  dues ;  |  part  of  a  stone  out  of 
**  2i  bolls  of  com  for  th6  kiinman;  three^ 
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CocnuH  ^*  pence  per  boll  of  com  for  kili\  dues,  and  the 
WAI.LACS.  '^  dust  of  die  whole  for  duster's  dues ;  and  a 
**  lock  or  bannock  on  each  miUder  to  the 
^  miller,  upon  the  corns  they  had  occasion  to 
*^  grind  as  adforesaid  ?- 


An  Issue  c^       Before  proceeding  to  trial,  it  was  poposed 
without  con-     to  make  ah  alteration  on  the  second  Issue. 


sent  of  parties. 


LoBD  Chief  Commissioner. — ^I  cannot 
alter  the  Issues,  except  by  consent  of  parties. 
If  the  defender  does  not  prove  the  second 
Issue,  a  verdict  must  go  upon  it  for  the  pur- 
suer ;  but  if  the  facts  proved  by  the  defender 
appear  to  be  material,  it  is  competent  for  me 
to  order  them  to  be  indorsed  on  the  Issue. 


Sompetentto  The  first  wituess  called  for  the  pursuers 
ai  rate  of  mid-  was  asked  the  rate  of  the  out  town  multure 
ut  a  distnct,   *t  Other  miUs. 

e  thl  rate"" "  Mr  Campbell  objected  to  this,  and  his 
^Idth'L*  Lordship  at  first  intimated  an  opinion  that 
that  district     the    questiou    was    incompetent   under  the 

terms  of  the  Issue,  the  Issues  being  as 
to  the  multure  at  a  particular  mill,  which 
could  not  be  affected  by  that  paid  at  others, 
unless  the  pursuer  would  undertake  to  prove 
a  general  rate  throughout  the  district. 
Cdn^pbell,  for  the  def<^der,  then  submitted 
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that  there  was  no  such  term  as  out  town  in  tlie     cochaak 
Issue^— that  the  Israe  was  limited  to  these     walLce. 
particular  farms,  <nr  at  all  events  to  this  mill. 
We  had  no  notice  of  a  question  as  to  any 
barony  hut  this. 

Ferguson.'^Tbe  Issues  refer  to  the  leases, 
and  these  again  refer  to  in  and  ou<  town  mul* 
ture.  We  shall  prove  the  in  town  not  so 
high  as  the  defender  states  the  out  town  to 
be ;  and  we  are  entitled  to  prove  the  general 
jrate,  leaving  him  to  prove  his  specialty  as  to 
the  superiority  of  his  mill  to  the  others. 

Lord  Chief  Commissioner. — It  is  most 
important  tjiat  Judges  should  not  admit  in- 
competent evidence ;  but  it  is  also  most  im- 
portant that  parties  should  not  be  turned^ 
round  upon  a  point  of  this  sort ;  and  it  is  the 
proper  leaning  of  Judges  rather  to  admit  than 
rgect  evidence. 

At  first  it  struck  me  that  the  evidence  offered 
was  proving  res  inter  alios ;  but  now  it  spears 
to  me  competent  to  prove,  1^/,  That  there  is 
a  general  rate  in  the  district.  &d.  The  amount 
of  that  rate.  Mr  Campbell  states  that  there  is 
nothing  of  in  and  out  townin  the  Issue,and  that 
th|P  Issue  is  confined  to  the  contract  between 
the  parties.  The  terms  of  that  contract  are 
not  expressly  for  the  sums  stated  in  the  Ist 
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cocHiuK  roe,  but  for  out  town  grain  aUenarly.  The* 
Wallace,  tenns  must  have  been  known  to  the  parties 
in  1786  and  1796 ;  and  the  question  is  how 
the  meamng  of  these  terms  is  to  be  prored. 
The  pursuers  state  that  there  is  very  little  of 
the  out  town  multure  at  the  mill  in  question, 
and  that  they  will  support  their  plea  by  proof 
4>f  a  general  custom. 

I  am  of  opinion  that  this  proof  is  admi&. 
fiible,  as  it  is  not  a  proof  of  a  particular  trans- 
action between  other  parties,  but  a  proof  of  a 
general  practice  through  a  great  district  of 
country.  What  the  effect  of  the  proof  may 
be  is  a  question  for  the  Jury,  upon  which  I 
shaU  observe  to  them  at  the  proper  time. 

In  this  case  I  think  there  is  no  surprisi^  as 
the  miller  ought  to  be  ready  to  shew  that  Is. 
6d.  was  not  the  out  town  multure. 

Thedepontion       Campbell,  for  the  defender,  proposed,  to 

of  a  witness  •       •  .,  a1_     j  •!.•  /»  -j 

jtaken  in  anor  :  givc  m  evidence  the  deposition  of  a  witness 
b^tw2ra^e"  (since  dead)  in  a  question  between  the  parties 
SSm^^M  ^  ^  inferior  Court ;  and  stated,  we  are  hexe 
^/^e'd^th  ^^  ^^^  *^^  objection  to  proof  of  what  a  per- 
c£  the  witness,  ^qjx  siuoe  dead  has  said,  as  this  is  evidence 

upon  oath,  and  the  other  party  had  an  oppor- 
tunity of  cross-examining  him. 
Ferguson,  for  the  pursuers,  objected,  and 
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fefeixed  to  the  case  Carleton'  v.  S^ng,  ^ochbait 
Vol  I.  30^  but  aflterwards  withdrew  his  ob^  Wali^b. 
jection. 

LoED  Chief  Com missionbb. — When  a 
mtness  is  dead,  you  may  prove  what  he  said; 
and  in  a  question  of  reputation,  the  same 
thing  is  competent.  But  here  it  is  proposed 
to  give  in  evidence  the  deposition  of  a  witness 
in  another  cause ;  and  as  the  objection  is  not 
insisted  on,  perhaps  it  may  be  admissible. 
^ut  it  would  have  been  .more  regular  to  have 
examined  him  byacommission  from  this  Court. 
In  Strong's  case  J  do  not  think  the  proper 
reason  is  given  for  rejecting  the  deposition. 


Marshall,  for  the  pursuer,  stated  the 
tory  of  the  case,  and  of  the  law  of  thirlage. 
Being  a  restrictio^  on  liberty,  the  lowest  mul- 
ture  must  be  taken ;  Ersk.  II.  9-  20. — ^Before 
1787f  this  was  a  very  heavy  thirlage,  but  it 
was  then  much  modified.  The  first  Issue  must 
be  found  for  us ;  and  if,  on  the  second,  the 
defender  proves  any  higher  multure  to  have 
been  pMd,  the  Jury  should  specify  it.  Th$ 
payment  could  not  have  been  for  ^0  years,  su$ 
the  leases  are  only  33  years  old. 

Campbell,  for  the  defender. — This  is  a 
sipiple  qjiestion  of  fact.    The  pursuer  has  not 
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cocHKAv  jproveA  the  last  part  of  the  first  Issue,  which 
WAI.I.ACX.  tnust  therefore  be  found  against  him.  On  the 
secoud  I  shall  prove  more  paid  than  is  stated 
in  the  first  Issue.  I  shall  prove  it  for  S3 
years,  and  the  old  leases  shew  the  payments 
before  that  period. 

JFerguson. — On  the  first  branch  of  the  first 
Issue,  I  am  not  bound  to  prove  any  thing  of 
kSn  dues,  but  only  as  to  multure. — Skene  u 
Riddie,  20th  Dec.  1775. ;  M.  16,069.  Thhr- 
lage  is  an  undeviating  rate ;  and  if  you  find 
that  the  payments  varied,  you  must  find  for 
me,  as  it  is  that  of  which  I  complain.  If  you 
find  for  me  on  this  Issue^I  am  indifferent  about 
the  second.  If  I  am  bound  to  prove  the 
first,  the  defender  is  bound  to  prove  the  se« 
ixmd ;  and  his  eiddence  does  not  prove  that 
any  of  the  pursuers  paid  it 

LoED  Chief  Commissioneb. — The  his- 
tory of  this  case  may  in  some  degree  dear  our 
way  to  the  sulgect  for  consideration.  It  is 
evident  that  in  1787>  Lord  Galloway  intend- 
ed to  alter  the  rate  of  multure,  and  to  grai^t 
a  great  ease  to  his  tenants.  He  did  so  with 
accuracy  in  the  articles  of  roup ;  but  the  mat- 
ter is  not  stated  with  the  same  accuracy  in 
the  leases.    The  miller  seems  to  have  been 
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party  to  this  transnetion,  and  the  tenants  com-     Cockkak 
plain  that  he  has  smce  taken  more  than  he     Walij^cie. 
was  entitled  to  take. 

There  is  here  no  question  as  to  what  the 
tenants  are  bound  to  grind;  and  the  only 
question  sent  by  the  Court  of  Session  is  for 
the  purpose  or  aseertaining  the  rate  of  the  out-* 
town  multure.  The  rate  stated  by  the  pursuer 
in  his  summons  is  Is.  6d. ;  and  it  has  been 
proved^  that  that  is  now  the  proper  compen- 
sation for  the  labour  of  grinding. 

Evidence  of  the  practice  at  other  mills  is 
no  proof  of  the  practice*  at  this ;  but  it  is 
competent  and  most  convincing  evidence  of 
the  rate  to  which  out-town  multure  had  gene- 
tally  fallen ;  and  it  has  been  proved  that  the 
same  rate  had  in  some  instances  been  paid  at 
this  mill.  It  appears  to  me  that  you  may 
find  the  first  branch  of  the  1st  Issue  in  the 
affirmative :  The  second  branch  is  the  ques- 
tion the  Court  of  Session  have  to  determine. 

Sd  Issue. — ^This  is  not  a  simple  question  of 
.prescription,  but  a  special  question  as  to  these 
tenants.  If  a  miller  is  bound  by  a  oontract, 
he  cannot  set  up*  a  general  prescription  against 
it ;  and  in  this  case,  though  proof  may  have 
been  given  of  larger  payments  by  others,  I 
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think  you  ought  tolimit  the  inqtdryto  whether 
the  proof  applies  to  these  tenants. 

The  findings  would  then  be,  that  they 
are  not  bound  to  pay  more  than  Is.  6d.  per 
boll,  though  some  instances  of  a  higher  rate 
have  been  proved ;  and  as  no  evidence  has 
been  adduced  on  the  second  Issue,  appli- 
cable to  these  tenants,  you  may  on  that  Issue 
also  find  for  the  pursuer. 


Verdict — ^The  Jury  found,  1st,  That  the 
tenants  were  not  bound  to  pay  more  than  Is. 
6d.  per  boll,  or  the  ^^  part  in  kind;  but 
that  instances  had  occurred  where  more  had 
been  paid.  2d,  That  they  had  not  paid  for 
40  years  the  dues  specified  in  the  second 
Issue. 


J.  Ferguson  and  MarahaU  for  the  Pursuer. 
Campbdl  for  the  Defender. 
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Robertson  v.  Ferguson. 


An  action  of  damages  for  executing  dili-  i>amiige8 

i*         1        i.«  ^  ■.,/.        claimed  for 

gence  for  the  mil  amount  of  a  debt  after  executing  dii& 
agreeing  to  accept  of  a  composition,  and  for  lyi^^ount  of 
repayment  of  the  balance.  agrldig  10^0% 

oept  of  a  com-* 
position. 

Defence.— The  creditors  did  not  accept 
of  the  offered  composition. 


ISSUES. 

The  Issues  were,  1st,  Whether  the  de- 
fender accepted  of  a  composition  offered  by 
the  pursuer  to  his  creditors  ? — 2d,  Whether 
the  pursuer  tendered  good  security?  and 
Whether,  after  this  otkr,  the  defender  poind- 
ed goods  and  effects  of  the  pursuer?— ^ J, 
Whether  the  defender  agreed  to  accept  of  the 
security  offered  ? — Mh,  Whether  the  pursuer 
tendered  payment  of  the  amount  of  the  com- 
position ? 
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BoBBETttor  The  first  witness  called  for  the  pursuer, 

FbbJuwv.  ^^  asked  by  the  counsel  for  the  defender, 

To^entiuTa  ""^l^ctter  a  State  of  debts  was  hud  before  a 

ptrty  to  give  meeting  of  creditors  ? 

parol  evi-  ° 

denceofthe  '         LORD    CHIEF    CoMMISSIONEE. — If    VOU 

contents  of  a  t  i  . 

written  docu.  caUed  upou  the  other  party  to  produce  this 
h^e  cioied  for  documcnt,  and  they  refused  to  do  so,  you  may 
S^dlSS^^  give  evidence  of  its  contents,  but  otherwise 

the  testimony  is  incompetent 

A  witnev  not  *  A  witucss,  ou  his  oross<^xamination,  was 
atnotes^uniess  about  to  refresh  his  memory  by  looking  at  a 

made  by  him  . 

at  the  tune  the    UOtC. 

^rjm^tionoc        ^0^^^  ^^^^^  COMMISSIONEE— A   wit- 

ness  may  speak  from  a  note  made  at  the 
time,  but  cannot  look  at  notes  made  some 
time  after.  I  doubt  if  you  can  examine  the 
witness  as  to  a  meeting,  the  result  of  which 
was  reduced  into  a  solemn  writing.  If  you 
intend  to  prove  that  all  the  pursuer's  creditors 
acceded,  you  must  produce  and  prove  the 
writing,  as  the  best  evidence.  The  defender 
may  then  rebut  this,  by  proving  that  others 
not  contained  in  the  writing,  were  credi- 
tors* 

At  the  conclusion  of  the  evidence  for  the 
pursuer,  Mr  Keay  suggested  that  no  case  was 
proved. 
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LoBD  Chief  CoMMi^ioKEtt. — ^This  is  Bobebtwic 
certainly  a  very  defective  case.  Things  are  fe&gusok. 
not  done  at  the  proper  time.  Before  bringing 
a  case^  a  party  ought  to  inquire  whether  he 
can  prove  it,  and  if  he  cannot^  ought  Qot 
to  bring  the  adtion.  Agents  too  ought  to 
prepare  their  testimony  earlier.  In  the 
present  case  there  is  some  evidence,  and 
you  may  make  such  remarks  upoir  it  as  you 
think  proper*  There  is  prima  fade  evidence 
of  good  security  having  been  offered,  and 
there  is  evidence  to  go  to  the  Jury  on  the 
tender  of  that  security. 

Murray  opened  the  case  for  the  pursuer, 
and  stated,  that  a  composition  was  ofiered, 
and  accepted  by  all ;  that  good  security  was 
offered ;  and  the  Jury  would  judge  whe- 
ther it  was  not  re&sed  in  the  hope  of  obtain- 
ing  an  undue  advantage. 

Keay. — ^The  pursuer  was  a  year  too  late 
in  offering  the  security.  This  was  not  exe- 
cution of  summary  diligence ;  and  it  would  be, 
monstrous  to  subject  the  defender  in  damages 
for  the  &ult  of  the  pursuer.  The  first  Issue 
is  out  of  the  question,  as  the  defender  was 
present.  The  question  is,  if  good  sed&rity 
was  found  ?  and  all  agreed  that  it  was .  not 

u 
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BoBKKTBoir  The  Cautioner  was  changed  fimn  the  one  first 
fbkouson.  offered,  which  would  have  been  sufficient  to 
vitiate  the  agreement ;  and  instead  of  a  n^o- 
tiable  document,  the  pursuer  offered  one  sign^ 
ed  by  a  mark. 

JLoRD  Chief  CoMMissioyEE.-*— In  this 
case,  the  pursuer  eomplaids  that  the  defender 
poinded  and  sold  his  goods,  after  agreeing  to 
accept  of  a  composition.  The  answer  is,  that 
the  composition  was  accepted,  on  condition 
that  good  security  was  found,  and  that  all 
the  creditors  acceded*  If  these  were  the 
conditions,  and  not  complied  with,  the  origi- 
nal agreement  was  at  an  end. 

As  the  agreement  is  established,  the  question 
is,  whether  the  conditions  were  complied  with  ? 
If  a  party  enters  into  a  composition  to  be  ac- 
cepted on  good  security,  and  no  objection  ia 
stated  in  time,  the  security  must  be  held 
good,  unless  the  defender  shews  it  bad ;  but  if 
the  security  is  changed,  the  burden  of  proof 
is  shifted  to  the  pursuer,  and  he  must  shew 
.the  security  good.     The  obj^tion  to  the  bill 
offered  is,  that  it  is  signed  by  a  mark ;  and 
though  a  marksman  may  Und  himself,  it  re- 
quires the  subscription  of  witnesses. 

The  cautioner  must  not  only  be  sufficient, 
but  the  document  bindmg.    I  doubt  if  it  was 
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proved  that  the  cautioner  was  suffidefit  \  and  AoasftTsdir 
I  state  to  yott^  as  dear  law,  that  thid  docu-  FsKoifsbir. 
inent  is  not  binding,  and  therefbre  the  secu^ 
Hty  is  not  good.  In  these  circumstances^  you 
kre  to  make  up  your  minds  whether  the  con* 
ditions  have  *been  complied  with.  On  th^ 
third  Issue,  tlie  fact  of  the  agreethent  is  made! 
out ;  and  if  all  the  creditors  were  present  and 
.greeiitk  .0.  nece^  tiat"  they  shouid 
all  sign  at  the  time,  but  might  do  so  after- 
wards. But  where  is  tlie  evidence  that  all 
tiie  creditors  agreed,  and  signed  at  any  time  ? 
If  the  leaning  of  your  minds  is  the  saiiie 
with  mine,  you  will  find  for  the  4efender ; 
t)ut  it  is  only  in  point  of  law  that  you  are 
i)ound  by  my  opinion.  .The  fact  is  entirely 
With  you.  If  you  find  damages,  I  tohceive 
they  ought  to  be  very  small. 


Verdict—"  Voi  the  defender  oti  all  thrf 
ssues.' 


I ,««««««  ^^^  '' 


A,  iiurray  for  the  Pursuer.  ''^' 

Keay  for  the  Defender.  '<  '^ 

(Ag«nts,  </.  M^GregoTy  and  Ro,  Catgttty  w.  sik) 
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Miller 

V. 

Moffat. 


PRESENT, 
THE  TnREE  LORDS  COMBHSSIONERS. 
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May  11.  Miller  v.  MorrAT. 


An  action  for    An  actioii  for  repetition  of  a  balance  of  a 
bank-nl^essto-  suiu  stolon  from  the  Paisley  Union  Bank» 

len,andofmul-  ^^i  n   r       t  j  j.*i* 

Glasgow,  and  for  damages ;  and  an  action  of 


righTtoto^e   niultiplepoinding,   at    the   instance   of  the 
ttor^id    City-clerk  of  Edinburgh. 

to  be  purcha- 
sed with  a  part 
of  the  notes.  ISSUES. 

"  1st,  Wliether,  on  the  evening  of  the 
18th  day,  or  the  morning  of  the  14th  day 
of  July  1811,  or  about  that  time,  the  dc- 
"  fender,  James  Moffat  alias  M'Coul,  did 
"  steal,  or  unlawfully  abstract  and  carry  ofi^ 
^*  or  was  art  and  part  in  stealing,  or  unlaw- 
"  fully  abstracting  or  carrying  oflF,  from  the 
'^  office  of  the  Paisley  Union  Bank  in  Glas- 
'^  gow,  cash  and  bank-notes,  and  bankers' 
"  notes  belonging  to  the  said  bank,  amount- 
"  ing  in  value  to  L.I9,753,  46.  or  there- 
**  abouts  ?  And  whether  the  defender  still  re- 
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^  tains,  and  refuses  to  restoiie  to  James  Mil-  Milieu 
ler,  the  pursuer,  for  and  on  account  of  the  Moffat. 
said  Bank,  a  large  portion  of  the  said  cash, 
^*  hank-notes,  and  hankers'  notes,  amounting 
^  in  value  to  L.7644.  9s.  or  Uiereabouts  ? 

^  2df  Whether  the  amount  in  value  of 
*^  Li.l9»753.  4s.  in  cash  and  hank-notes,  and 
^  bankers'  notes,  was,  on  the  13th  and  14th 
days  of  July  aforesaid,  stolen,  abstracted, 
or  carried  away  from  the  office  of  the  Pais- 
^Hey  Union  Bank  Company  at  Glasgow 
^'  aforesaid,  and  whether  the  said  defender  re- 
^^  ceived  the  whole,  or  any,  and  what  part 
'*  thereof,  knowing  the  same  to  have  been 
'f  stolen;  and  whether  he  still  retains,  and 
*'  reftises  to  restore  to  the  hUA  James  Miller, 
'*  for  and  on  account  of  the  said  Bank,  a 
^'  large  portion  of  the  said  cash,  bank-notes, 
'^  and  bankers'  notes,  amounting  in  value  to 
*'  Li.  7644.  9s,  or  thereabouts  ? 

"  Sd,  Whether  three  bills  of  exchange,  one 
^'  dated  4th  March  1818,  for  L.540,  drawn 
"  by  the  British  Linen  Company  on  the 
**  house  of  Smith,  Payne,  and  Smith,  bankers 
^*  in  London,  payable  to  James  Martin,  at 
•*  forty  days'  sight ;  one  dated  5th  ^arch 
"  1813,  for  L.31,  drawn  by  the  British  Li- 


910  CASCS  TRIED  IN  M^^  M, 

iCiLin     ^  nen  G)iiipasiy  on  the  said  house  cf  Smithy 

[oFFAT.     ^  Payne,   and  Smithy  payable  to  the  siiid 

*^  James  Martin,  at  fifty  days'  sight ;  and  one 

^  dated  the  5th  March  1813,  for  L.400^ 

^*  drawn  by  the  Couunercial  Baqking  Cotn- 

^  pany  of  Scotland,  on  Bruce,  Simpson,  Freer 

^'  and  Company  of  London,  to  the  said  James 

^  Martin,  at  fin'ty  days  sight ;  all  in  the  ae» 

^  tion  of  multiplepqinding  brought  at  the  in* 

^<  stance  of  Ale^nd^  Call^ider,   Depute 

<*  City^derk  of  Edinburgh  aforesaid,  admit* 

^^  ted  to  have  been  purchased  by  the  defender 

^  the  said  James  Mo&t  cdias  M'Coul,  from 

^*  Banking  Companies  aforesaid,  ^amounting 

*^  in  all  to  Jj.991>  were  purchased  by  hpn  with 

**  a  part  of  the  calh,  bank-notea  or  bank^i^^ 

^  notes,  stolen  or  unlawfully  abstracted  or  car* 

^*  ried  off  by  him  and  others  as  aforesaid,  or 

f*  ii^  the  stealing  or  unlawfully  abstracting  or 

^  carrying  off  of  which,  he  was  art  and  parf^ 

f'  or  of  other  cash  or  notes  obtained  as  the 

^*  proceeds  of  the  notes  or  (jash  so  stolen  or 

^*  abstracted ;   or,  whether,  having  received 

**  the  same,  knowing  them  to  have  been  sto- 

^^  len,  he  di4  ^pply  P^rt  thereof,  or  of  other 

f*  notes  or  cash  so  stolen  or  abstracted,  in  pur^ 

**  chasing  the  bills  of  exchange  aforesaid,  ad-r 
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*^  mitted  by  the  said  James  Moffat  alias  Miluk 
^  M'Coulf  defender,  to  have  been  purchased  Moffat. 
•'byhun? 

*^  Schedvle  of  damages  claimed  by  the  Pursuer. 

*•!.         .         •        -     L.19,758    4    0 
•*  Under  deduc- 

<'tionofL.ll,938  15    0 
^^  And  of  970    0    0 

—    12,908  15    O 


L.7644    9    0 

^  mth  interest  upon  the  said  sum  of  L.7644 
^9s.,  and  provisionally  with  deduction  of 
^  L.991»  contained  in  the  drafts,  the  subject 
^  of  the  multiplepoinding. 
•«  II.  L.1500  of  damages.** 

In  this  case  an  application  was  made  for       isso. 
an  order  for  the  defender  to  attend  the  trial.     ^^rJ^a^^ 

Jeffrey,  for  the  pursuers. — ^This  is  neces-  ^^"v^"^ 
sary,  as  it  may  be  impossible  to  identify  him,  in  wiudi  the 
as  he  went  by  different  names^  S^lnterferei 

LoKD  Chief  Commissionee.— By  what  JtefeS^^tp. 
process  can  we  enforce  the  order  ?  STuJ^dSTrf 

Jeff^ey.^^We  ask  an  order  in  the  first  in-  *™* 
stance,  and  if  that  is  not  effectual,  he  must 
pay  the  costs  occasioned  by  putting  off  the 


* 
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triaL  The  general  principle  of  law  is^  ihat 
the  party  is  in  Court;  and  there  is  no 
(louht  the  Court  have  power  to  compel  this, 
or  hold  him  confessed.  A  witness  is  oom- 
pdled  to  attend. 

AUsofi,  for  the  defender. — On  a  diligent 
search,  I  have  not  heen  able  to  find  a  single 
instance  of  this  being  done.  The  defender  is 
mo9t  anxious  to  be  present,  and  to  bring  this 
case  to  an  end ;  but  he  does  not  choose  that  it 
should  go  to  the  Jury  with  fm  order  of  this 
sort  agaiinst  him ;  and  it  is  possible  that  he 
may  be  called  away  by  other  business.  We 
hold^  judicial  examination  is  incompetent  in 
such  a  case,  though  the  Court  of  Session  air 
lowed  it  in  this  case. — Gordon  v.  Campbell, 
22d  Dec.  1819. 

Lord  Gillies. — ^Is  there  any  preoedoit 
for  such  a  proceeding,  or  any  case  where  the 
foundation  of  the  action  was  an  alleged  Grimir 
nal  proceeding  ?  The  defender  comes  here, 
and  we  must  presume  him  perfectly  innocent. 
Would  it  not  be  a  strong  measure  to  grant 
an  order,  as  if  there  was  a  presumption  that 
he  is  about  to  leave  the  country  ?  -If  the  pur- 
suer gives  him  notice,  and  he  does  not  attend, 
this  might  be  a  reason  for  putting  off  the  trial. 
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In  the  Commissary  Court,  though  the  party      Miller 
attends,  I  never  knew  an  order  for  attendance.     Moffat. 

Lord  Pitmilly. — I  recollect  a  case. 
Inhere  the  cruninal  proceeding  was  stopped 
tiU  the  civil  suit  was  brought.  In  this  case, 
I  confess  the  bent  of  my  opinion  is,  that 
if  the  ends  of  justice  require  it,  we  have 
power  to  make  the  order ;  but  I  am  uncer- 
tain if  disobedience  would  be  a  contempt. 

Lord  Ch  ief  Commissioner. — The  sin- 
gular nature  of  this  case  arises  from  not  hav-  * 
ing  proceeded  with  the  criminal  case  first.     It 
appears  to  me  extremely  difficult  to  know 
how  this  order  could  be  enforced,  if  we  grant- 
ed the  order.     It  may,  however,  be  intimated 
to  the  defender,  that  he  is  expected  to  attend ; 
and  it  will  be  matter  for  observation  to  the 
Cofurt  and  Jury,  if  he  does  not.    Mr  Alison 
speaks  after  a  diligent  search ;  but  he  only 
speaks  negatively :  on  the  other  side  no  case 
iR  mentioned.     I  do  not  think  we  have  power 
to  make  the  order,  as  there  is  no  authority 
given  by  which  to  enforce  it.    Holding  the 
party  confessed  would  be  the  way  of  enfor- 
cing it  in  the  Court  of  Session  ;  but  our  only 
authority  is  the  Act  1819,  59*  Geo.  III.  c. 
35,  §  28,  and  that  is'merely  to  compel  par- 
ties lo  proceed  with  their  cai^es. 
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M11.1.EK  j^  affidavit  was  put  in ;  and  on  the  SOth 

MpfFAT^  February^  before  proceeding  to,  the  trial  of 
another  case^  the  Loed  CmsF  Cohmis- 
SIGNER  stated.  If  this  affidavit  had  been  put 
in  at  first,  it  might  have  saved  two  attend- 
ances upon  the  Court.  This  is  an  application 
for  an  extraordinary  interference  of  the  Court ; 
and  though^  in  the  course  of  35  years  practice, 
I  never  heard  of  such  an  application,  and  do 
not  believe  that  any  such  has  been  made 
.  during  the  long  practice  of  trial  by  Jury  in 
jp^ngland,  yet  I  hold  myself  bound  to  yield 
to  the  law  of  this  part  of  the  country ;  and 
what  1  heard  created  doubt  in  my  mind 
whether  it  might  not  be  competent  here. 
But  on  the  matter  contained  in  the  affidavit, 
we  are  unanimously  of  opinion  that  there  is 
not  enough  stated  to  entitle  the  pursuer  to 
thi9  order.  If  it  was  granted  in  this  case, 
the  application  might  be  made  in  every  case. 
But  it  is  unnecessary  to  enter  into  the  rea- 
sons of  the  rule,  as,  with  suffideat  activity,  all 
may  be  got  which  is  necesi^ary  to  th^  ends  of 
justice  in  this  ca^^. 

In  opening  the  case,  Mr  Cockbum  was 
proceeding  to  state  the  conduct  of  the  de^ 
&i)der« 
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Grant,  for  the  defender.— -The  parj3U^  is     Mitten 
not  entitled  tp  state  criminal  charges  against .   Moffav* 
the  defender.  His  character  is  npt  the  suhjept 
of  discission  here, 

Jeffrey. — I  admit  that  we  are  not  entitled 
to  prove  what  is  reported  of  him ;  but  we  are 
entitled  to  shew  who  his  companicms  were, 
to  maj^e  opit  the  proha)}ility  of  his  doing 
wh^t  is.  charged  sgaini^t  him,  and  as  contra* 
Rioting  his  declaration  as  to  his  employment. 

Grant — All  authorities  agree  that  you 
aire  not  entitled  to  prove  a  person  in  such  a 
idtuation^  of  qf  such  a  character  that  it  is  likely 
he  w^B  gui}t;y  of  a  criminal  act^ 

LrOED  Chief  Commissionee.— When 
the  evidence  is  offered,  you  may  object  to  any 
part  of  it.  The  pursuer  eannpt  know  exactly 
what  will  be  admitted.  From  the  hands  iu 
^hich  the  cape  is,  there  can  be  no  doubt  it 
will  be  stated  with  propriety ;  and  without 
Rowing  the  statement  to  proceed,  we  cannot 
understand  the  case.  But  the  statement  will 
not  influence  tl^e  Court  or  Jury  in  aqy  thing 
that  is  not  allowed  tp  b^  proved.  case  tor  t&' 

pursuer,  his 
counsel  allows 

.  Mr  Cockbum  was  about  to  read  firpm  th§  aiciai  ^^luS^ 
^pfl^rations  by  the  defender.  ^efept^n'^ 


In  opening  ^ 


V 
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I 


Miz.t.EK  Oran^.— We  mean  to  object  to  the  pio- 

MoTFAT.      duction  of  these  in  evidence ;  and  Mr  G)ck- 

bnm  ought  therefore  only  to  state  the  import 

of  them,  as  of  the  testimony  of  tlie  vrit- 

nesses. 

Lord  Chief  CoMMissioNER.^-^It  is  dif- 
ficult to  say  that  the  Court  should  interfere 
to  prevent  the  counsel  from  using  their  dis- 
cretion as  to  reading  declarations  solemnly 
made,  and  taken  down  in  writing,  upon  the 
mere  possibility  that  the  Court  may  reject 
them,  and  with  the  possibility  also,  that  if 
admitted,  he  may  have  no  opportunity  of  ob- 
serving upon  them. 

When  the  declarations  taken  at  the  time 
the  defender  was  apprehended  -on  suspicion  of 
the  crime,  were  given  in  evidence,  Mr  Grant 
at  first  objected,  but  afterwards  admitted 
them  to  be  authentic. 

Lord  Chief  Commissioner. — They 
ought  regularly  to  be  read  now ;  but  if  the 
passages  re^  by  Mr  Cockbum  are  marked,  it 
may  be  sufiicient  if  I  state  them  to  the  Jury. 
This  is  not  a  document  to  be  given  to  the 
Jury,  but  to  be  taken  on  statement,  as  the 
testimony  of  the  witnesses. 
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When  the  declaration  before  Lord  Gillies      Mille& 
was  produced,  .       Moffat. 

Grant  objects,  not  to  the  authenticity  of 
the  document,  but  to  such  a  document  being 
evidence  in  this  cause.  Lord  Gillies  will  re- 
collect, that  after  heaping  all  the  abuse  they 
could  on  the  defender,  they  were  reduced  to 
refer  the  whole  to  the  declaration  of  the  party. 
Lord  Gillies  doubted,  and  refused  to  examine 
him  as  to  a  capital  felony. 

The  First  Division  altered  this  interlocu- 

» 

tor  to  a  certain  extent ;  but  it  is  perfectly 
dear,  that  in  a  civil  court  a  man  is  not 
bound  to  state  what  may  be  used  to  convict 
him  of  a  capital  felony.  Many  cases  might 
be  quoted  both  in  England  and  Scotland. 

Jeffrey. — These  declarations  were  taken  in 
this  case. 

Lord  Chief  Commissioner. — We  do 
not  require  any  authorities,  or  any  reply.  The 
competent  Court  has  ordered  this  examina- 
tion, and  it  has  been  solemnly  and  regularly 
gone  into.  If  the  party  thinks  it  necessary 
to  refer  to  this  as  evidence,  we  must  receive  it. 

Grant — We  must  refer  to  the  peculim: 
situation  in  which  we  are  placed  as  our  apo- 


* 
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MitLEni      Idgy ;  wc  would  have  advised  an  appeal  against 
sloFFAT.      the  examination,  but  that  was  incompetent^ 
^'"'^"^^'^^     and  our  only  mode  of  redress  is  by  now  ten- 
dering d  Bill  of  Exceptions. 

Lord  Chief  Commissioner. — Adjust 
the  bill,  and  we  shaU  receive  it  befete  we 
leave  the  Court. 

A  witness  (Porter  to  the  Bank)  having 
stated  that  he  saw  a  parcel  in  the  Bank,  with 
a  note  upon  it ;  was  asked  if  he  copied  the 
iote  ? 

Grant  objectd. 

Lord  Chief  Commissioner.^— It  is  cei'- 
tainly  competent  to  ask  if  he  copied  the  note* 
It  is  quite  a  different  questicm  if  he  will  be 
allowed  to  speak  to  his  copy. 

Ptfrof  evidence  The  Witness  having  (Stated  that  Mir  Li&ely 
what  tf  person  Of  the  Bank,  who  died  about  five  years  ago^ 
said  $  but  in-  had  gouc  to  Loudon,  and  returned,  he  believed^ 
^fpef^n  was  ^ItH  ft  number  of  the  stolen  notes^  was  asked^ 
3irj»'  didhetellyou? 
SS^tofenu^  Graw<   objects.     This    is  heiarsay,  an4 

of  a  person  interested^  who  could  not  have 

given  evidence. 

Jeffrey. — ^This  was  an  official  person,  aii^ 
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as  sucfa^  his  evidence  would  have  been  admis^  mili^ei^ 
sible^  had  he  been  alive.  The  statement  was  moffai"* 
made  when  there  was  no  suit  depending,  and 
he  is  since  dead. 

Grant, — If  a  person  ceases  to  hate  an  in- 
terest before  the  trial,  it  has  been  he]A,  but 
not  uniformly,  that  he  tnight  be  examined ; 
but  was  it  ever  heard  of  that  his  testimony, 
at  a  time  when  he  was  interested,  could  be 
reared  up  as  evidence  ?  If  an  incompetent 
witness  had  been  examined  on  one  trial,  could 
what  he  then  said  be  proved  as  evidence  in 
aaother  case  ? 

With  all  deference, .  I  shall  on  every  occa- 
sion ai^e,  that  hearsay  is  totally  inadmis-^ 
sible. 

LoED  Chief  Commissionee.-— I  hold  it 
quite  clear  that  hearsay  is  inadmissible  by  the 
Ijsm  of  Scotland ;  but  if  the  party  is  dead, 
what  he  said  may  be  proved  as  a  circumstance 
of  evidence,  which  forms  an  exception  to  the 
general  rule. 

As  to  the  objection  of  interest,  that  ap- 
pears to  me  a  ^[uestion  of  importance.  If 
this  had  been  a  criminal  prosecution,  this 
would  have  been  admissible  for  the  ends  of 
public  justice ;  but  here  it  is  an  action  to  re- 
cover a  sum  of  money,  and  is  a  matter  in 
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M11.1.CA  which  this  person,  if  alive,  wotdd  have  heen 
Moffat,  interested.  We  must  see  what  they  mean  to 
prove,  as  it  may  be  far  short  of  what  we  sup- 
pose, and  may  differ,  as  this  is  a  private  com* 
pany,  not  a  corporate  Bank.  If  this  {)ersou 
had  been  alive  and  interested,  you  could  not 
hav^  called  him,  but  you  might  have  called  a 
witness  to  prove  the  sum  he  brought  back  front 
London.  In  all  cases,  I  am  most  anxious 
to  lay  down  accurate  rules ;  but  this  is  a  case 
of  greater  anxiety,  from  its  very  peculiar  com- 
plexion ;  for  though  it  is  for  a  civil  debt,  the 
evidence  is  of  a  criminal  nature.  The  ques* 
tion  as  to  proving  what  a  person,  since  dead, 
has  said,  I  hold  as  disposed  of ;  and  the  ques- 
tion is,  if  the  interest  is  such  as  to  make  th^ 
evidence  inadmissible. 

Though  disqualified  as  a  partner  of  the 
Bank,  it  is  said,  that  as  an  officer,  his  evi- 
dence must  be  taken.  What  was  the  situa- 
tion and  character  in  which  this  gentleman 
acted  in  going  to  London,  &c.  ?  Was  he 
then  acting  as  cashier,  or  merely  as  a  messen- 
ger from  the  Bank,  and  in  a  character  in  which 
any  of  the  other  partners  might  have  beei^ 
employed  ?  This  witness  is  asked  to  speak  to 
statements  made  by  this  person  while  acting 
in  this  character.   It  is  said,  as  his  heirs  have 
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no  interest,  he  is  in  the  situation  of  a  witness      Mn.x.EK 
with  a  release ;  but  it  is  a  sufficient  objection,     moffat. 
that,  at  the  time  he  made  the  declaration,     ^•"'y^^ 
he  was  interested.      If  we  allow  any  part 
of  what  he  said  to  be  proved,  we  must  al- 
low every  circumstance,  even  to  his  having 
received  the  money  from  the  hands  of  the  de- 
fender,   if  he  got  it  there.     We  can  only 
look  to  his  situation  at  the  time  he  made 
the  statement,  and  at  that  time  he  was  in- 
terested. 

A  partner  of  Sir  W.  Forbes  &  Co.'s  bank 
was  called. 

Grant  objects. — ^The  Company  are  caa- 
tioners  to  the  Magistrates,  in  case  we  succeed 
in  recovering  the  three  drafts;  Alison  v. 
Gordon,  17th  December  1701.  The  same  is 
law  in  England ;  1.  Fhillips,  52 ;  1.  T.  R. 
Carter  v.  Fearce. 

The  counsel  for  the  pursuers  withdrew  the 
witness^  till  a  discharge  could  be  got.  An  objection 

of  want  of  suf- 
ficient notice 

After  a  witness  was  sworn,  and  partly  ex-  l^to  bTSSd, 

amined,  iMr  Grant  objected,  that  they  had  SS^'e  ^f^  ' 

only  got  notice  of  his  being  a  witness  the  2l)n^8*Sm"* 

night  before.  menced. 

X 


The  Court  will 
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Lord  Pitmilly. — You  are  too  late  with 
your  objection. 

The  counsel  for  the  pursuer  wished  this 
not  compel  a    witness  to  see  the  defender. 
Eim^ifin  ^      Lord  Chief  Commissioner. — TheCourt 
^wat  unng a  j^^^^  ^^  power  to  compel  him  to  attend ;  but 

they  have  sent  him  notice  that  you  wish  it. 

An  objection  was  taken  to  two  articles  of 
the  condescendence,  and  part  of  a  third,  with 
the  answers,  which  were  given  in. 

IjOrd  Chief  Commissioner. — ^The  con- 
descendence certainly  is  not  evidence,  but 
must  be  received,  as  the  answer  is  not  inteK 
ligible  without  it^ 

Circumstances  Vickcry,  the  Bow-street  officer,  in  the 
coi^ofan^te  course  of  his  examination,  stated,  that  in  a 
S^^f  Oie*^  pocket-book  found  on  Huffy  Whyte,  there 
^nnlt  was  aT  ^^  ^  ^^^  which  was  Copied  into  the  books  of 
Wd  to  be      tjje  office,  and  he  afterwards  compared  it.  He 

had  searched  for  the  original,  but  could  not 

find  it,  and  thought  it  probable  it  had  heea  re* 

turned  to  Whyte. 

Grant-^They  have  not  proved  that  the 

memorandum  is  destroyed ;  and  it  is  not  ours, 

nor  in  our  custody. 
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Lord  Chief  CoMMissioNER.-^If  this  mii.i.x» 
had  been  offered  at  an  early  stage  of  the  cause,  mof'fat. 
the  objection  would  have  had  much  force; 
but  they  hare  given  so  much  evidence,  and 
laid  their  ground  so  strong,  to  connect  these 
persons  with  each  other,  and  with  this  memo- 
randum,  that  I  think  it  is  admissible  in  the 
circumstances  of  this  case. 


e 


a 


by  him. 


The  witiieds  then  reaci  frdm  the  book,  and  paroiericifene 
stated  that  Whyte  had  been  executed.  to  prove^that 

Grant. — This  is  hearsay,  and  inadmissible^;  conv^ecUf 
though  the  person  is  dead.     In  a  case  of  this  to^t^e^S^of 
nature  we  must  proceed  according  to  the  excluding 

*  °  proof  of  state* 

strictest  rules.  ments  mad^ 

Jfe^^.— There  is  nothing  so  clear  as  that 
this  is  admissible  in  a  civil  court. 

Grant. — ^This  is  the  hearsay  of  a  person  I 
have  proved  a  convicted  felon. 

Lord  Chief  Commissioner. — Youhave 
Bot  proved  him  so  to  the  effect  of  excluding 
his  testimony. 

Grant. — If  the  witness  had  been  alive, 
and  offered,  I  must  then  have  produced  a  con- 
yiction;  but  brought  in  this  w&y,  I  could  not 
be  prepared  for  it.  I  have  proved  it  in  the 
same  way  they  proved  him  dead. 
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M11.1.E&  Jeffrey.— They  admit  that  if  Whyte  were 
Moffat,  h^re,  they  must  have  produced  a  conviction,, 
and  are  they  on  surmise  to  cast  this  evidence  ? 
Lord  Chief  Commissioner. — We  think 
this  evidence  admissible ;  but  if  you  ask  our 
opinion  of  it,  we  think  it  of  very  little  weight. 
In  England,  the  civil  action  merges  in  the 
felony ;  but  here  we  must  treat  this  as  a  civil 
case ;  and  there  is  no  doubt  that  there  k  a 
ground  of  action,  and  even  for  damages.  If 
the  case  were  properly  before  us,  there  is  real- 
ly no  point ;  and  it  is  on  the  manner  in  which 
it  is  brought  forward,  that  my  only  doubt 
rests.  It  comes  here  by  a  side-wind,  and  it 
is  said  that  the  other  party  had  no  notice  of 
it.  It  is  said,  on  the  other  side,  to  be  proved 
by  another  witness,  that  Whyte  was  a  con- 
victed felon.  I  have  already  stated  my  opi- 
nion of  the  weight  of  this  evidence ;  but  if 
Mr  Grant  thinks  this  a  surprise,  he  may 
move  for  a  new  trial  on  that  groimd.  This 
is  certainly  not  evidence  of  the  conviction ; 
for,  though  it  may  drop  from  all  the  witnesses, 
that  a  person  escaped  from  the  hulks,  yet^ 
on  examination  of  the  record,  it  may  appear 
that  the  conviction  was  irregular.  Here  the 
question  is^  if,  under  all  the  drcumstanoes. 
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we  are  to  admit  evidence  of  what  this  person 
said;  and  in  my  opinion,  we  ought  to  ad- 
mit it 

Lord  Gillies. — The  evidence  of  the  con- 
viction was  given  by  a  different  witness ;  and  « 
Mr  Jeffirey  most  properly  olgects,  that  the 
other  party  wish  to  reject  that  evidence,  but  • 
to  take  the  benefit  of  his  testimony,  to  dis- 
credit his  witness.  Perhaps,  however,  Mr 
Jeffirey  ought  to  have  given  some  notice  that 
he  meant  to  bring  this  evidence. 

In  the  course  of  the  examination,  Mr  Grant  Circumstances 

-  held  sufficient 

objected,  that  there   was    no    evidence    of  to  prove  a  per. 
Whyte's  death ;    but  the  witness    having  ^ 
stated  that  he  knew  he  was  convicted, — ^that 
rqK>rt  said  he  was  hanged, — and  that  he  had 
not  seen  him  since,  his  Lordship  held  this 
to  be  prima  facie  evidence  of  the  death. 

A  person  who  had  acted  as  attorney  for 
the  defender  being  called,  was  warned  by  the 
Court,  that  he  was  not  to  state  any  thing  he 
had  £rom  the  defender  in  his  character  as 
attorney. 

The  bank  of  Sir  WiUiam  Forbes  &  Co. 
being  released  from  their  cautionary  obliga- 
tion, the  partner  of  the  company  was  called. 
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and  stated  the-  amount  of  the  notes  sent  to 
the  Paisley  Union  !Qank,  ^d  that  a  letter 
was  written  stating  this. 

Grani. — ^This  is  no  evidence  agamst  the 
defender^  wd  ^  letter  is  npt  even  eyid^ce  qf 
the  fact. 

LoBD  Chief  CoMMi8SioKKi|..-rrThis  i^ 
no  evidence  against  Mo^at,  hut  it  shews  thp 
amoimt  sent  to  the  Paisley  Union  Bank^  and 
|8  to  be  t^en  in  connection  with  the  other 
circumstance^. 

Cockhur^i^  for  the  pursuer.- — ^Thq  simple 
questions  are^  Whether  the  defender  robbed 
the  Bank  ?  or  Whether  he  received  the  notes^ 
knowing  them  to  be  stolen  ? 

There  is  no  direct  evidence  on  the  subject ; 
))ut  by  a  train  of  circumi^tances  we  shall  d&r 
monstrcAe  that  be  robbed  it* 

Grants  for  the  defender. — This  is  a  most 
singular  case,  and  such  an  one  as  I  never  ex- 
pected to  argue  in  a  civil  court »  but  as  it  fe 
here,  we  must  sift  the  evidence  as  if  we  were 
txymg  this  man  for  his  life.  Such  a  case 
would  not  have  been  allowed  in  England,  and 
the  conduct  of  this  bank  is  highly  objection- 
able. You  must  hold  that  they  stipulated 
not  to  prosecute  for  this  sum. 
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The  Court  always  lean  to  the  admissioii  of  uithm 
evidence,  and  therefore  allowed  proof  of  the  uovvat. 
persons  Yfitioi  whom  the  defender  associated ; 
but  the  Jury  are  not  bound  to  befieye  i(r;  and 
^c^t  the  partners  and  derk  of  the  Bankn 
there  i&  not  one  unconteminated  witness, 
With  respeot  to  what  was  proved  to  have  been 
said  by  Why te,  I  must  beg  of  you  to  wipe  it 
entirely  out  of  your  minds ;  for  had  he  been 
alive,  his  evidence  could  not  have  bem  re* 
ceive4« 

LoED  Chief  CoMMissioN£a*-^This  case 
has  been  one  of  considerable  length  in  evir 
jSence ;  but  now  that  that  is  concluded,  it  may 
be  shortly  stated.  Before  going  farther,  I 
would  warn  you  that  we  have  nothing  to  do 
with  the  conduct  of  the  parties,  except  so  fair 
as  it  rektes  to  the  Issues  before  us.  We  are 
not  to  investigate  the  conduct  of  the  Bank^ 
nor  are  we  to  try  the  defender  for  a  crimen 
but  must  look  to  the  Issues  before  us. 

This  is  a  case  of  circumstances  (here  his 
Lordship  stated  them),  and  you  must  judge 
from  the  whole,  whether  it  is  made  out  against 
the  defender.  We  had  an  important  question 
to  CQU|3ider>  as  to.  the  competency  of  proving 
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HiLLxm  statements  by  Whyte ;  and  I  am  still  of  opi- 
Mon'AT.  m<m  that  we  were  right  in  admitting  the  evi- 
dence ;  but  though  l^ally  and  necessarily  ad* 
Hiitted^  it  is  still  for  you  to  consider  t&e 
wdigfat  due  to  it.  In  proving  what  a  person 
since  dead  had  fsM,  there  is  always  the  dis- 
advantage  that  there  are  no  means  of  oross- 
examination.  But  if  the  lawis,  as  we  know 
it  to  be,  that  hearsay  of  such  a  parson  is  ad^ 
missible,  then  this  must  be  held  sufficient 
notice  to  the  opposite  party,  to  bring  the  best 
evidence  to  shew  that  the  dead  person  would 
have  been  an  incompetent  witness.  You  have 
th^  the  testinumy  of  Whyte*s  widow  and 
another  witness,  as  to  confessions  by  Whyte^ 
and  of  Moffi^t  knowing  the  whole ;  and  there 
was  nothing  appeared  to  lead  us  to  doubt  the 
trath  of  what  she  stated,  though  you  must 
take  into  view  the  persons  with  wh<nn  she  was 
eeeustomed  to  associate.  You  have  the  de- 
fender also,  in  his  declaration,  statu^  him- 
self to  be  a  merchant,  though  it  is  proved 
that  he  never  was  so. 

On  the  three  Issues,  you  must  consider 
whether  tha«  is  not  suffident  to  satisfy  your 
minds  that  these  Inlls  were  purchased  with'  ihe 
notes  taken  from  the  Bank.    If  you  find  for 
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« 

the  pursuer^  it  is  fi«  you  to  assess  ihe  dama-  Muxn 
ges,  in  doing  wbich^  you  wiU  attend  to  the  mdffat. 
schedule. 

Verdiat~<^^  For  the  piusuer  on  ail  the 
^<  Issues^  but  found  no  dmnages  due*" 


VAm^ff  Jfffro^i  and  Codthumf  for  the  Punuer. 
J.  P.  Qraat  and  J/uon  fw  the  Defends. 

(Agents,  Jama  Smyihy  ir.  s.  and  JVUKam  JamiesWy  w.  s.) 


FBXSEKT, 
LORD  FITMILLT. 


Hen&y  v.  Evans.  laco. 

Jime2S. 


Damages  for  assault  Damages  fi>r 

jsosaiilli 

Defence. — ^A  denial  of  the  statement ; 
And  a  plea  that^  the  d^ender's  estate  being 
sequestrated^  the  daim  is  inpompetent. 

ISSUES* 

^  Ist^  Whether,  on  or  about  the  4th  day 
<*  of  January  1S16,  on  the  shore  ,,of  Ldth^ 
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^^  the  defender  did  assault  and  strike  the  pur- 
^  suer^  to  the  injury  and  damage  of  the  said 
•*  pun^uer  ?— or, 

^'  Zd,  Whether  the  pursuer  did  first  as- 
sault and  strike  or  push  the  defender  ? 

''  Damages  hiid  at  L.IOOO;' 


Malice  was  ohjected  to  a  witness,  and  he 
was  examined  in  initicdibtis.  ^ 

Lord  Fitmilly. — ^You  ought  to  explain 
what  you  mean  to  prove.  I  understand  the 
witness  to  have  said  that  he  has  no  such  ma- 
Uce  as  would  lead  him  to  state  what  is  not 
true. 


Proof  of  an 
assault  upon 
the  party  not 
sufficient  to 
disqualify  a 
witness. 


It  was  then  stated  that  he  had  expressed 
a  wish  to  ruin  the  defender,  upon  which  the 
witness  was  withdrawn. 

When  the  witness  was  again  offered,  Mr 
Jefl&ey  said,  that  he  would  prove  that  he 
had  assaulted  the  defender  in  1817. 

Lord  Fitmilly. — ^You  have  stated  no- 
thing sufficient  to  disqualify  the  witness.  What 
you  state  only  goes  to  discredit  him;  and  you 
have  proved  it  in  the  best  way,  by  his  own 
evidence ;  and  that  evidence  will  ga  with  all 
the  other  evidence,  to  the  Jury. 

I 
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(To  the  Jury  J — ^There  are  two  ques-  Hsirm« 
tioius  here :  Whether  the  defender  assatilted 
the  pursuer  ?  or  Whether  the  pursuer  struck 
£rst  ?  From  the  fonn  of  the  Issue,  tine  de- 
fender  is  put  to  prove  his  justification ;  but 
if  you  xnjsike  up  your  minds  Qn  the  ^rst  Issue, 
it  decides  the  case. 

.  You  must  attend  to  the  very  commence- 
ment of  this  case,  and  particularly  to  the  dear, 
fsatisfaetory,  and  strong  evidence  of  the  only 
witness  who  saw  the  first  blow*  You  saw  the 
lidtneis ;  and  it  is  one  excellence  of  this  mode 
of  trial,  that  you  see  the  witnesses.  It  is  law 
that  one  .witness  is  not  $iufficient ;  but  when 
there  are  circumstances  supporting  that  evir 
den^  the  Jury  must  consider  it ;  and  in  this 
case  1  do  not  think  there  is  any  ground  for 
the  objection; 

There  is  here  no  pro(^  of  justification ;  and 
you  mu^t  take  the  whole  facts  into  conside- 
|!ation ;  and  in  fixing  the  amount  of  damages, 
you  must  give  them  as  compensation  to  the 
defender,  not  punishment  of  the  pursuer. 

Verdict  for  the  pursuer,  damages  L.50, 

«/•  A.  Murray  and  Cockburn  for  the  Pursuer. 
*   Jeffrty  for  the  Defender. 

(Agents,  Jnmci  Hcriof,  w.  s.  and  John  Thorhurn.j^ 
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Jan.  31* 

ju(^ent  en.  Jeffrey  moves,  that  as  the  defender  had 
theMhnim  entered  into  a  composition  contract,  judg« 
ve^ct^^notfor  ment  should  bc  entered  up  only  for  the  divi- 
?ueb?^^ede.  dcttd  on  the  sum  found  by  the  verdict,  and 
^top^  ^-  *^  ^^  *^^  expences.  If  this  is  not  done,  we 
der  a  "^l^S^"  ^*^®  ^^  opportunity  of  bringing  the  question 

under  the    consideration  of  the  Court  of 
Sescdon,  by  Bill  of  Siu^ension. 

•7.  A.  Murray.--^T)ie  bankrupt  has  no 
right  to  make  this  motion ;  he  says  he  was 
discharged  Ihree  years  \x&xe  the  Issues  were 
tried. 

LoBD  Chief  Commissioneb. — ^There  is 
a  great  deal  in  the  objection,  both  onthe  ge* 
neral  purview  of  the  statute  59.  Geo.  IIL 
c  S5.  {  19.  and  the  particular  words,  which 
are  strong :  viz.  That  the  judgment  shaH  be 
equally  effectual  as  an  extracted  decree  of  the 
Court  of  Session,  which  goes  to  exclude  a 
BiQ  of  Suspension ;  and  under  this  clause  the 
judgment  must  be  in  terms  of  the  verdict. 
This  relieves  us  from  going  into  the  merits ; 
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but  it  is  a  satisfaction  to  my  mind,  that  I  do 
not  consider  the  debt  constituted  till  judg- 
ment is  pronounced. 

LoBD  FiTMiLLY. — I  am  of  the  same  opi« 
uion.  I  thought  a  Bill  of  Suspension,  might 
have  been  competent,  but  I  am  relieved  on 
the  ground  stated;  and  if  we  are  to  go  to 
the  merits^  I  agree  that  the  debt  is  only  con- 
stituted at  the  date  of  the  verdict 
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EVAVfl. 


PERTH. 


PRESENT, 
LORD  CHIEF  COMMISSIONER. 


Henderson  v.  Gardyne. 


Declarator  of  right  of  property. 


1820. 
September  27* 


Found  that  a 

Eiece  of  ground 
ad  been  pos- 

Defence,— The  ground  in  question  was  ^^  ®^^V- 

m   ,   /,      ,  siveljrbythe 


common  to  the  pursuer  and  defender. 


ISSUE. 


pursuer  and 
his  predeces- 
sors, for  forty 
years. 


"  Whether,  for  forty  years  and  upwards, 
**  previous  to  the  10th  day  of  April  1818,  the 
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pursuer,  William  Henderson  of  Grange,  of 
Barry,  and  his  predecessor:^  and  authors,  or 
their  tenants,  or  persons  deriving  right  from 
them,  hatve  possessed,  as  his  exclusive  pro- 
perty, the  small  braCf  or  piece  of  ground, 
situated  in  the  parish  of  Barry,  and  county 
of  Forfar,  being  about  150  feet  in  lengthy 
and  15  in  breadth  at  its  broadest  part, 
situated  at  the  south-eastern  extremity  of 
the  field  called  Lawshade,  of  Grange,  of 
Barry,  the  property  of  the  pursuer;  and 
bounded  on  the  north  and  west  by  the  said 
field;  on  the  east,  by  the  road  leading 
from  the  village  of  Barry  to  Barrymuir; 
and  on  the  soutli,  by  the  lands  belonging 
to  the  heirs  of  Alexander  Hunter  of  Bals- 
kelly  ?  or.  Whether  the  said  b7^ae  has  been 
possessed  as  the  common  property  of  the 
pursuer  and  defender  ?" 


A  witness  ex- 
cfuded,  there 
being  an  erroi 
in  tne  chris- 
tian name  in- 
serted in  the 
list. 


The  first  witness  called  for  the  defender, 
was  Mrs  Maijory  (Margaret)  Mill,  residkg 
at  Monifieth. 

Jeffrey. — There  is  no  such  person  in  the 
fist  of  witnesses. 

Cockhurn. — The  names  are  the  same,  but 
she  is  sufficiently  designed  as  Mrs  Mill,  re- 
diding  at  Monifieth* 
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Loed.Chief  Commission£B« — The  piin-   HxrasBsox 
ciple  OIL  which  lists  aa^e  given  is,  that  the     gaedtm. 
party  must  have  such  notice  as  will  afford     ^*nn^ 
him  an  opportunity  of  inquiring  into  the 
eharacter  of  the  witness. 

In  the  circumstances  of  this  case,  the  in- 
quiry might  have  been  made,  and  the  wit- 
ness discovered,  without,  much  trouble  to  the 
agent ;  but  in  a  populous  parish  it  might  be 
impossible  to  make  the  inquiry;  I  there- 
fore cannot  say  that  she  ought  to  be  exa- 

dependence,  for  the  agent  for  the  defender  to  . 
have  ascertained  correctly  the  names  of  his 
witnesses ;  and  every  one  knows  that  Marga« 
ret  and  Malory  are  not  the  same  name.   . 

Mr  Jeffrey  objected  to  reading  the  evi-> 
dmce  of  a  witness  who  had  been  examined  on 
commission.  The  Lord  Chief  Commissioner 
referred  to  Lord  Fife's  case.  Vol.  L  p.  92,  as 
directly  in  point 

An  objection  was  taken  to  another  witness,  a  witness  ex. 
ihat  the  list  in  which  his  name  was  contain-  in  which  his 
ed  had  been  served  on  the  pursuer's  agent,  ^^i^^t  be. 
within  eight  days  of  the  trial.  S!  "^^^^ 

Lord  Chief  Commissioner,— The  Act  SaysUff^the 

triaL 
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Hsmniflotf  g£  Sedemnt  appoints  the  lists  to  be  served 
OAm^VME.  four  and  eight  days  before  the  trial;  and  as 
^''^"^^  there  is  no  spedalty  in  the  present  case,  all  the 
principles  apply.  It  is  only  in  a  case  of  sur- 
prise, or  some  extraordinary  circumstances,  in 
which  the  Court  would  exercise  the  poweif 
given  by  the  Act  of  Sederunt.— Whyte  v. 
Chirk,  Vol.  I.  p.  285. 

A  witness  ad-  A  v^tncss  being  examined  in  initialibuSy 
^thsta^ding  a  Stated  that  shc  was  servant  to  A.  B.  at 
K^™f  h«  ney^house  or  Beaws.  An  objection  was 
&f^'    taken,  that  in  the  list  it  was  called  Bey. 

LoBB  Chief  Commissiokek. — ^This  is 
quite  different  from  the  case  just  decided. 
The  error  in  the  name  of  the  vritness  might 
mislead,  but  I  do  not  think  the  inaccuracy 
here  founded  on  could.  This  appears  to 
me  to  be  drawing  too  fine,  but  if  I  am  wrong 
in  admitting  the  vdtness,  gentlemen  know 
how  to  get  it  put  right. 

The  deposition       In  a  possessory  question  before  the  Sheriff, 

of  a  Witness  ,..^ 

in  a  question    as  to  tflispiece  of  gTound,  a  witucss  had  been 

before  a  She«  •11  •  ii#^i*n 

riff,  relative  to  exammed,  who  was  smce  dead.  On  his  depo- 

the  same  niece     ^i.*        i_  •  j        j 

of  groundrad.   SltlOU  bdUg  produCcd, 

tXthe^l  Jeffrey. -It  must  first  be  proved  that  it 
deal^^"^       was  swom,  who  were  present,  &c. 
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Ckxihhwrn^ — This  is  a  judicial  proceeding.  HtmxBsoK 

LoBB  Chief  CoMMissioNEB.-^This  is  gautke. 
the  original  examination,  and  contains  the 
signature  of  the  Judge.  This  must  be  held 
true^  imless  disputed ;  and  it  is  admitted  that 
it  is  not  forged.  There  was  much  discussion 
before  admitting  proof  of  what  a  dead  person 
had  said ;  but  it  was  decided  that  this  is  an 
adminicle  of  proof,  though  not  much  to  be  re- 
lied upon.  It  was  admitted  in  the  cases  of 
Lord  Fife,  and  Clark  and  Thomson,  Vol.  I. 
p.  95,  and  p.  1 81 ;  and  under  the  authority 
of  these  cases,  I  must  admit  it  here.  - 

Forsyth  opened  the  case,  and  stated  the 
facts  he  would  prove ;  but  maintained  that  he 
was  not  bound  to  prove  an  absolute  exclusive 
possession,  as  there  might  be  ti^espasses  by  the 
other  party. 

Cockbum  maintained,  that  the  Jury  were 
botmd  to  decide  according  to  the  evidence, 
whether  the  possession  was  exclusive,  or  whe- 
ther it  was  common. 

Jeffrey. — The  defender  has  not  proved  a 

Joint  possession ;  and  the  right  of  the  pursuer 

is  therefore  undoubted.     He  has  a  manifest 

interest;  and  the  claim  of  the  defendei:  is 

vexatious. 
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HsimxMOK         liORD  CHIEF   COMMIBSIONEE. — ^It  is  to 

Gabsyite.  be  regretted  that  so  much  time  is  occupied 
by  a  siilgect  of  so  small  value ;  but  parties 
are  entitled  to  a  decision  of  their  rightSf  and 
we  must  hope  that  the  decision  will  put  a 
final  tennination  to  this  dispute. 

In  cases  of  this  sort,  there  cannot  be  evi^ 
dence  only  on  one  side,  as  there  must  be  some 
sort  of  intrusion,  otherwise  a  party  would  ne* 
ver  think  of  making  a  daim.  On  weighing 
the  whole  evidence,  you  must  say  whether  the 
possession  was  exclusive ;  and  it  will  assist  in 
your  consideratioxi  of  the  parol  testimony,  if 
you  attend  to  the  evidence  of  facts  and  cir- 
eumstances,  and  whether  the  acts  done  vf&t 
inconsistent  with  the  idea  of  the  prop^ty 
being  eonunon. 

If  you  think  it  proved  that  any  part  of  this 
brae  was  ploughed  by  the  pursuer,  without 
interruption,  or  that  he  was  allowed  to  put 
off  the  cattle  of  the  defender,  and  put  cm 
his  own,  this  is  inconsistent  with  a  common- 
able right. 

Verdict  for  the  pursuer. 

Forsyth  and  Jeffrey ,  for  the  Pursuer. 

Cockbum  and  W.  JR.  Robinson,  for  the  Defender. 

(Agents,  D.  Fisher^  and  Jamet  Camegy^  w.  s.) 
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Hevderson 

V. 

Gar^tks. 


Porsyth  and  Jeffrey  moved  for  the  expence        ^  ^^i 
incurred  by  the  agent  in  attending  the  view,      May  le. 
and  also  for  part  of  the  fees  paid  to  counsel,  The  expences 
both  of  which  had  been  struck  off  by  the  Si  attend^°a 

A     j'i.  ^  view,  and  part 

iVUaitOr«  of  the  fee  paid 


Lord  Chief  Commissioner. — It  is  un- 
necessary for  Mr  Cockburn  to  answer,  though 
this  is  both  a  delicate  and  important  question. 
In  this  Court,  there  have  been  more  views 
during  six  years,  than  in  tl^e  home  circuit  in 
England  for  30  years ;  and  in  the  Heport  to 
Parliament,*  I  have  $tated  what  appeared  ne- 
cessary on  the  subject*  At  a  view  th^e 
ought  not  to  be  any  discussion ;  it  ought  to 
be  confined  to  the  shewer;  and  therefor^ 
there  ought  not  to  be  any  charge  for  the  at« 
tendance  of  a  law  agent. 

As  to  the  fees  to  counsel,  the  question  is 
delicate  and  difficult,  as  the  bar  do  not  tra- 
vel circuit ;  and  there  is  an  increasing  dispo* 
sition  to  try  cases  here. 

But  the  Court  mean  to  confirm  what  ha« 
been  done ;  and  they  wish  to  establish  the 
distinction  of  an  account  as  betwixt  party  and 
party,  and  party  and  agent,  which  the  auditor 


to  counsel,  dis-< 
allowed* 
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HxHBSHEov   has  been  attempting  to  6x  ever  since  his  ap- 
Gakdtve.     pointment^  and  which  is  essential  in  this  Court. 


GLASGOW. 

PBSflElTTy 
LOBD   CHIEF   COMMISSIONEft. 


N 


182a  Smith  v.  Pullee. 

Oct  2. 


* 

Question  as  to  Declabatoe  to  have  it  found  that  the 
^SSf^tte  defender  was  a  partner  of,  and  liable  fcr  the 
^%f^'  debts  of,  George  PuUer  &  Co.     • 

Defence. — ^A  denial  that  the  defender 
was  a  partner,  or  is  liable  for  the  debts  of  the 
Company. 

y 

ISSUES. 

**  l^f.  Whether,  in  the  business*  of  bleach* 
**  ing  carried  on  at  Gateside,  near  Barrhead, 
•*  in  the  county  of  Renfrew,  from  the  year 
•*  1816  to  the  year  1819^.  under  the  partner- 
"  ship  firm  of  George  Puller  &  Co.  it  was  un- 
«*  derstood  between  the  defender,  William 
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'^  Pidler,  and  the  other  persons  ^o  are  al-  Smra 
*\  leged  to  have  oonstituted  the  said  partus-  Puuxb. 
^  ahip^  that  the  said  William  Poller  was  a 
'<  partner  al  the  said  company  from  or  about 
<<its  commencement  in  1816;  and  whether 

they  considered  that  he  so  continued  until 

or  near  to  the  period  of  its  bauJoruptcy  in 
«  1819  ? 

^*  S^d,  Whether  the  said  defender,  during 
*^  the  subsistence  of  the  said  company,  was 
*'  in  the  custom  of  interfering  with  and 
'*  taking  a  part  in  the  management  of  the 
*^  business  and  concerns  of  the  said  company 
^^  as  a  partner  thereof,  or  acted  as  a  partner 
*'  of  the  said  company  ? 

^  8d,  And  Whether  the  said  defender  did 
**  admit  himself  to  be,  or  hold  himself  out  to 
^*  certain  persons,  who  supplied  the  said  com^ 
^^  pany  with  various  articles  used  in  the  ma- 
« ifofiicture,  as  a  partner  of  said  company  ?" 

George  Fuller,  the  son  of  the  defender, 
was  ostensibly  the  partner  of  the  company ; 
but  it  was  alleged  that  the  defender  drew 
the  profits,  and  managed  the  business.  The 
company  was  sequestrated,  and  this  action 
was  brought  to  ascertain  whether  the  defend- 
er was  a  partner. 
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smvu  The  first  pieces  of  evidence  offered  were 

PuLMii.      the  declarations  of  the  other  partners,  whdn 
i>^^t^g     ezmnined  tinder  the  Bankrupt  Act. 

Ihl^^^Bi^pt      ^^^'  ^^  *^®  defender— By  the  sttttnte 
Act  not  evi.  these  cannot  be  used,  except  in  oases  of  frau^ 

pence.  * 

dulent  bankruptcy. 

Lord  Chief  Commissiok£r.-^You  need 
not  labour  this  point ;  I  am  quite  satisfied. 
The  proceeding  is  an  ^<r  parte  one,  and  .can^ 
not  be  laid  before  the  Jury, 

Pieadingsbear^      A  proccss  was  then  offered,  to  shew  that 
name^aparty,  the  pleadings  woro  iu  name  of  the  defender. 
produced,  the      Mln^c  objects.-*-The  pursuer  must    jfirst 
"i^\^"^^y'e  shew  that  they  were  given  in  by  authority  of 

ihe  party.  LOED     ChIEF     COMMISSIONER. — These 

pleadings  will  Hot  go  to  the  Jury,  unless  the 

defender  gave    instructions  to  put  in  the 

pleadings.    Mr  Cockbum  proposes  to  shew, 

that  certain  things  were  done ;  and  he  under^ 

tak^s  to  proye>  that  these  thiiigis  were  done 

In  proving  a  ^^  ^  knowledge  and  approbation  of  the 

2^M«.^m!  defender,  and  the  documents  must  be  after, 

Sta^  com^  ^^'^  withdiawn,  if  he  fails  in  his  proof. 

ny,  competent 
to  prove  state- 

ments  by  ano-      The  first  wituoss  was  askcd  what  George 

ther  partner  of  — .   „  ..  -wxr-ii.         «    • 

the  company.    Jruller  said  as  to  William  being  ^  partner 
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il[for^.—6ebrge  was  a  partner,' and  could  not  smith 
have  been  a  witnefis  in  this  cause.  His  de« 
daration,  therefore,  cannot  be  prdved,  excqpt 
made  in  presence  of  the  defender.  It  does 
not  fall  under  any  of  the  Issues.  I  oould  not 
cross-examine. 

Cockhurn. — In  a  case  for  detecting  con- 
cealed partners,  I  am  entitled  to  prove  the 
declarations  of  partners,  whether  dead  or 
alive. 

Lord  Chief  Commissioker. — ^Accord- 
ing to  the  construction  contended  for  by 
Mr  More,  it  would  only  be  competent  to 
prove  the  partnership  by  direct  evidence ;  but 
the  fact  to  be  found  by  the  Jury  is  to  be  in- 
ferred from  the  res  gestoe.  The  objection  to 
examining  a  partner  is,  that  he  is  interested 
to  increase  the  Amd.  The  question  here  is^ 
Whether  that  interest  applies  to  the  facts  pro* 
posed  to  be  proved  ?  Any  thing  done  by  6. 
Puller  might  have  been  proved  to  shew  that  the 
defender  was  a  partner,  and  why  may  not  his 
words  be  proved ;  they  are  part  of  the  re$ 
gestee.  How  they  may  be  connected  with 
the  party,  and  whether  they  may  be  fit  to  be 
stated  to  the  Jury,  is  a  different  question ;  but 
I  am  bound  to  admit  this  evidence,  and  it.  is 
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quite, clear  of  the  olgeetian  of  inteirest.  As 
an  admifisbn  by  a  party,  it  would  be  quite 
competenty  even  if  the  law  of  Scotland  was 
as  I  wish  it,  on  the  sulgect  of  declaiati<ms  of 
a  dead  witness. 

A  debt  coDfljd.      A  witucss,  on  his  examination  in  initiali^ 
ijag,  or  ^^n-  bus.  Stated,  that  he  had  been  a  creditor  of  the 
debtTmust  be  oompany,  but  had  conveyed  his  cUim  to  the 
S^r^t  bTjil  trustee  on  his  sequestrated  estate. 
Tderidenoe.         j|f^^  objects. — ^He  is  interested.     The 

oonveyanoe  of  his  whole  property  can  only  be 
proved  by  siting. 

Cockbum. — His  interest  is  at  an  end  by 
the  conveyance.  The  conveyance  is  proved 
Jby  the  same  evidence  as  the  debt. 

LoBD  Chief  Commissionsb. — ^The  de- 
fender may  undoubtedly  prove  thalTa-debt 
was  due  to  the  witness,  and  the  pursuer  may 
prove  that  this  debt  was  conveyed  to  another; 
but  if  the  pursuer  proves  that  the  debt  was 
constituted  by  writing,  then  the  defender 
must  produce  that  writing,  and  in  that  case 
the  debt  must  both  be  proved  and  taken  away 
by  writing.  !But  as  the  debt  may  be  consti-f 
tuted  without  writing,  it  was  competent  for 
the  defender  to  prove  it  in  the  manner  he  has 
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done.  The  conveyance/ however^  oonld  only 
be  by  writing;  and  to  prove  it,  the  pursuer 
must  produce  that  writing. 

This  witness  admits  that,  by  transactions 
in  business^  he  became  a  simple  contract  credi- 
tor; to  prove  a  debt  of  this  description,  writ* 
ing  is  not  necessary.  The  interest  being  thus 
established;  it  is  wished  to  do  away  the  olgec« 
tion,  by  proving  that  the  debt  is  conveyed  to 
the  trustee.  This  conveyance  can  only  be 
effected  by  writing ;  and  the  party  wishing  to 
prove-  the  conveyance,  must  produce  the 
writing. 

An  objection  was  taken  to  a  question  put  paroi  eTidence 
to  another  witness,  as  to  an  action  brought  ^e  bj^om 
against  her.  -  ^^-  -- 

LoEP  Chief  Comacissionee, — It  is  com- 
petent to  ask  the  witness  to  state  from  me* 
mory,  whetlier  an  action  was  brought ;  but  if 
you  go  a  step  farther,  you  must  produce  the 
summons.  You  may  also  ask  her  to  state  who 
were  pursuers ;  but  if  it  is  to  be  rested  on  as  a 
hct,  her  answer  will  not  prove  it;  but  it 
must  be  proved  by  production  of  the  docu- 
ment. 

In  re-examining  a  witness,  he  was  asked 
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Smith       if  he  suspected  that  the  defeifdet  was  a  part- 

PuLLEiu      ner. 

^'^^"^i"'^         More  objects. 

Lord  Chief  Commissioner.-— On  re- 
examinatioiiy  I  hold  it  &ir  enough,  in  this 
stage  of  the  examination,  to  ask  a  witness  his 
suspicions,  with  a  view  to  asking  him  the 
grounds  of  that  suspidon.  His  suspicion, 
however,  goes  for  nothing,  unless  it  is  fol< 
lowed  by  a  statement  of  the  grounds  on 
which  it  rests. 

circumatanceg       jjf  y.  CocTchum  insisted  that  one  of  his  wit- 

m  which  a 

partjr  may  dia-  nesses  should  answer  a  question,  or  he  would 

credit  his  own 

witDte;  move  the  Court  to  send  him  to  prison ;  and 

on  a  similar  attempt  to  discredit  another  wit- 
ness, Mr  More  objected. 

Lord  Chief  Commissioner.— I  feel  a 
difficulty  in  allowing  you  in  this  manner  to 
discredit  your  own  witness,  and  I  much  re- 
gret the  time  that  is  lost  by  men  of  business 
not  making  themselves  acquainted  with  what 
the*  witnesses  can  say ;  that  calling  such  wit- 
nesses may  be  avoided.  It  is  a  very  delicate 
matter  to  allow  a  party  to  discredit  his  oim 
witness;  but  an  unwilling  witness  must  be 
treated  in  some  respects  as  one  from  the  ene- 
jny's  camp. 
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.  A  witness  liot  a^eariag  (he  sent  an  affi-      sunn 
davit  that  he  knew  nothing  material  of  the      pulles. 
matter),  Mr  Cockbuirn  moved  that  some  pro*  wh^ITT^iu 
ceedinir  should  be  had  against  him.  »^  ^^  ^"^ 

^  °  appear  at  a 

Lord  Chief  Commissioner. — ^He  must  trial,  proceed- 
be  called  upon  his  citation,  and  if  he  fails  to  against  him 

.  ...  ,  .         -  ought  to  be 

appear,  he  will  be  appomted  to  appear  next  moved  in  the 
term,  and  be  dealt  with  as  fer  a  contempt  of  ^  °^^°^  ^"^ 
Court. 

It  was  afterwards  arranged  that  the  order 
should  be  for  his  appearance  on  such  a  day  as 
counsel  should  move  for. 

Mr  Cockbum  opened  the  case,  and  stated 
the  facts.  Mr  More  attempted  to  explain 
away  the  facts  sworn  to  by  the  witnesses,  and 
Mr  Cockbum  made  a  few  observations  in 
reply. 

LordChief  Commissioner. — ^The  ques- 
tioii  here  is  not,  whether  there  was  a  conceals 
ed  partnership,  but  there  are  thr^e  distinct 
Issues  to  be  answered,  and  you  are  to  draw 
the  conclusion  from  the  whole  facts  and  cir* 
cumstances  proved,  and  not  from  the  opinion 
of  others,  though  it  was  necessary  to  produce 
that  in  proof  of  the  understanding. 

A   reclaiming  petition    has   been   given 


I 

V. 
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illy  which  beais  the  name  of  the  de&nder ; 
and  though  it  would  have  heen  competent  to 
shew  that  it  was  given  in  without  wanant 
from  himi  it  is  not  enough  merely  to  say  so. 
The  docummt  affords  prima  Jhcie  evidence 
and  not  being  contradicted^  it  becomes  a  preg« 
nant  proof. 

You  will  also  consider  the  evidence  of  ihe 
witnesses,  as  to  the  manner  in  whidi  the  &• 
iher  spoke  of  the  company ;  and  whetho:  the 
terms  he  used  wete  those  of  a  member  of  the 
company,  or  of  a  father  speaking  of  the  affiiirs 
ofhTl/You^Xcoi^dertheevi. 
dence  of  declarations  by  the  defender,  as  in 
all  courts  the  declaration  of  a  party  is  evi- 
dence against  hims^. 

The  evidence  for  the  defender  was  evidence 
of  belief,  but  not  of  fiicts  and  circumstances 
on  which  you  can  form  your  opinion. 

I  woidd  rather  prefer  that  you  should  give 
an  aflOmative  or  n^ative  to  each  Issue ;  but 
if  you  choose,  you  may  find  generally  for  the 
pursuer  or  defender. 

Verdict-^'^  1^/,  That  it  was  considered  by 
<'  William  Fuller,  and  the  other  partners  of 
**  the  said  company,  that  William  Fuller 
<^  was  a  partner  of  said  company,  and  eon^ 
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<^  tiiiued4o  be .  such  until  near  its  termina- 
^  tion.  Sk^  That  he  has  acted  several  times 
^^  as  a  partner  of  said  company.  3d,  That 
'*  he  has  admitted  himself  to  be  a  partner, 
**  but  has  not  held  himself  out  as  a  parfcuer 
^  to  any  persons  who  furnished  articles  for  the 
^  use  of  the  manufiicture/' 
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Coekbum  finr  the  Parsuer. 
J.  S.  More  for  the  Defender. 

(Agents,  J»  F.  Orr^  w.  s.  and  J.  Stewart.) 


FRESEKT, 
LOED  CHIEF  COSfMISSIONEB. 


Walker  v.  Arnot* 

Ak  action  of  damages  for  de&mation. 

Dbfence.— A   denial  of  having  stated 
any  thing  de&matory. 


1820. 
Nov.  27. 


Damages  for 
defiunation. 


The  case  was  tried  on  the  8th  November,  costs  aUowed 
and  the  Jury  found  for  the  pursuer,  da-  5^  ai^^ 
mages  Is. 


was  given  for 
de&mation. 
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Jeffrey  moved  for  costs  to  the  pKsnar. 

Cockhum  and  Murray  objected.->*-Tbe 
Jury  only  gave  Is.,  which  does  not  carry  costs. 
In  the  case  of  Sibhald,  ante,  p.  122,  tried  at 
Dumfries,  when  Is.  was  given, the  Court  of  Ses- 
sion  refiised  expences ;  and  in  this  Court  they 
were  also  refiised,  in  a  case  tried  at  Glasgow. 
By  the  law  of  Scotland,  a  person  is  not  en« 
titled  to  bring  an  action  in  the  Court  of 
Session  for  less  than  L.25 ;  and  probably  in 
that  Court  the  expences  would  have  been 
given  the  other  way.  In  England,  by  the 
statute  of  Gloucester,  and  other  acts,  Is.  in  a 
case  of  this  sort,  does  not  carry  costs. 

Jeffrey. — This  was  a  case  of  gross  defa* 
mation,  clearly  proved ;  and  being  a  new  case, 
is  well  worthy  of  consideration.  There  were 
specialties  in  the  case  referred  to.  It  is  said 
the  Court  of  Session  would  not  give  expences 
where  the  damages  are  under  L.25 ;  but  they 
have  given  expences  without  any  damages. 

Lord  Chief  Commissioner. — ^I  wish 
to  consider  this,  and  shall  give  the  decision 
on  a  future  day ;  but  will  now  state  how  the 
case  strikes  me  at  present 

If  damages  are  really  nominal,  it  is  tbe 
same  as  a  verdict  for  the  defender ;  and  on 
that  ground  costs  are  not  given.     But  in  the 
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pFeseat  oase,  it  is  impossible  for  me  to  divest 
my  mind  of  the  impression^  that,  if  the  ver- 
dict had  been  found  for  the  defender,  a  new 
trial  would  have  been  granted,  on  the  ground 
of  the  verdict  being  contrary  to  evidence. 
At  the  trial,  an  objection  was  taken  to  evi* 
dence,  and  an  attempt  made  to  shew  that  the 
evidence  had  been  [»^ared;  but  I  was  of 
opinion,  that  the  agent  for  the  pursuer  acted 
properly,  and  I  received  the  evidence.  The 
case  was  clearly  proved,  and  I  left  it  to  the 
Jury  as  a  case  fair  and  fit  to  be  brought ;  but 
as  it  was  proved  that  the  defender  was  a  car- 
ter, I  even  more  anxiotisly  than  usual  urged 
upon  the  Jury  the  necessity  of  being  moderate 
*ijx  their  damages,  and  the  Jury  may  have 
acted  under  the  impression  of  this  direction. 

Being  ready,  if  called  on,  to  certify  that  this 
was  a  fit  case  to  be  brought,  and  the  defama- 
tion being  proved^  J  am  at  present  of  opinion, 
that  costs  ought  to  be  given  ;  but  I  wish  to 
have  an  opportunity  of  conversing  with  my 
brethren. 

Two  days  after,  in  presence  of  the  other 
Lords  Commissioners,  his  Lordship  stated, 
There  ought  to  be  a  statutory  regulation  of 
costs ;  and  in  that  case  the  rule  should  be, 
that  costs  should  follow  the  certificate  of  the 
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Wai-keii  Judge  who  tried  the  cause.  As  in  this  case 
I  atn  teady  to  grant  such  a  certificate,  we  are 
of  opinion,  that  costs  ought  to  he  ^ven. 

On  a  subsequent  day,  on  a  motion  to  ap-^ 
prove  of  the  Auditor's  report,  it  was  proposed 
that  part  of  the  e^pence  should  be  struck  off, 
on  account  of  the  smallness  of  the  damages. 

LoBD  Chief  Commissionee. — In  this 
Court  the  damages  are  left  to  the  Jury,  and 
they  have  in  this  case  found  damages.  The 
present  question  does  not  depend  on  the 
amount,  biit  whether  it  was  a  fit  case  for  an 
action.  I  formerly  stated,  that  it  appeared 
to  me  that  the  action  was  properly  brought ; 
and  therefore,  unless  there  is  any  objection  to 
the  report  by  the  Auditor^  we  must  approve 
of  it* 


FRESEMTy 
THE  THREE  LORDS  COMMISSIONERS. 


Nov.  27.  Skene  v.  Mabeblts. 


An  action  of  damages  for  a  nuisance. 

Defence. — ^A^^l^al  that    a  nuisance 
existed* 
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isfltms.  *"« 


'.  ^'  Wheiiber^  subsequently  to  the  month  of 
*^  August  1815^  the  defondetd,  by  bleaching 

and  other  qporations  curried  on  in  part  of. 

the  lands  of  Rnbislaw,  held  in  lease  by  the 
<<  defenders^  did  pollute  and  spoil  the  water 
'*  of  the  bum  or  rivulet  of  RubislaWy  $o  as  to 
^  injure  the  quality  of  the  water  in  passing 
^  through  that  estate,  (the  property  of  the 
f<  pursuer)^  to  the  injury  and  damage  of  the 
**  pursuer  ?  Or,  Whether  the  said  pwsuet 
'^  did,  by  himsdf  or  his  agentsi  agree  to,  or 
**  acquiesce  in,  tixe  use  mad«  &£  the  said  wa* 
^  ter  by  the  defenders ;  and  did  witness^  witiki 
'^  out  challenge,  the  construction  of  expensive^ 
^  works  by  the  said  defienders,  on  the  faith  of 
^  such  acquiescence  ?  And  to  what  extent; 
^  he  did  so  agree  or  acquiesee  ? 

*' Damages  laid  at  L.7000;' 

This  case  was  tried  at  Aberdeen,  and  a  ver«  i^o. 
diet  returned  for  the  defender  on  the  first  Issue* 
.  A  motion  had  been  made  &r  a  new  trial ; 
and  this  day  Lord  Gillies  read  the  xepott 
of  the  trial,  and  stated  generally,  that  the  im- 
pression on  his  mind  was,  that  tibe  pniistier 
had  made  out  his  case,  and  that  the  verdict 

z 
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9xcirft       was  not  what  he  anticipated.    That  in  his 
Mabksits.    charge  to  the  Jury  he  had  said^  that,  as  no 
damages  were  proved^  the  Jury  might  give 
small  damages,  the  olgect  heing  not  to  gek 
damages,  but  to  ascertain  the  rig^t. 

Jeffrey  shewed  canse  against  the  role  for 
anew  trial,  and  stated — ^The  ground  upon 
which  this  application  is  made  is  a  very  deli* 
cate  one.  The  Court  will  not  trench  on  the 
province  of  the  Jury,  and  balance  the  evi- 
dence. 

LoBB  Chief  Comhissionee. — ^It  is  of 
consequence  that  it  should  be  understood,  that 
the  Court  never  thought  of  ^^^"nng  the 
evidence* 

JeJffreyj-^Thete  was  here  a  Spedal  Jury 
and  a  view.  The  viewers  are  witnesses^  and 
ought  to  overpower  all  other  evidence.  The 
Jury  did  not  do  any  thing  palpably  indefen- 
sible.— Grant  on  New  Trials,  176;  Hankey 
V.  Trotman ;  1.  Black,  Rep.  1.  It  is  admitted 
that  the  stream  is  polluted ;  but  the  question 
is^  if  this  was  done  to  the  injury  of  the  pursuer, 
and  witiiout  a  titie.    Our  notes  shew — 

LoEB  Chief  CoMMissioNEE.-*-The  re^ 
collection  of  the  Judge  may  be  assisted  by 


eounsel,  but  his  recollection  and  notes  ttitast      ^Jkeite 
be  diecisive.  •  Habeelyi. 

Jeff¥et/.—The  ^rics  have  existed  foi  60 
^ears ;  and  eVen  if  we  had  iilade  a  slight  ad- 
dition to  thein,  this  is  Ho  ground  for  djlmtiges. 
The  CouM  bf  Session  held  so  tO-day  in  the 
case  lof  Daltymple  of  Nfew  Hailes. 

The  evidence  ^ms  conttadictoiy  on  several' 
]^iht6,  though  I  don  dt  think  irreboncileablg ; 
but  the  Jury  aire  the  propter  judges  of  evi- 
detioe*  At  one  tiitie  the  works  werb  defec- 
tive,  and  did  pollute  the  watei^ ;  but  that  was 
tettled  by  <k>rrespondence  at  the  time ;  and  it 
is  almoist  admitted,  that  tiow  fire  ate  most 
earefill 

Gofdon.-^!  admit  the  CoUrt  ate  istrict  in 
granting  new  trials ;  but  if  a  vei^dict  is  in 
common  sei^se  contrary  to  evidence,  a  new 
trial  must  be  granted.  The  Jury,  I  admit, 
l^ere  perfectly  respectable,  and,  if  they  kept 
within  law,  We  caniiot  touch  the  verdict.  I 
agree,  in  general,  as  to  what  has  been  said  on 
the  cases  i  atid  if  there  is  cross-swearing,  the 
Judge  wiU  not  interfere.  In  this  case  all 
our  witnesses  agreed  that  the  sti'eam  was  pol- 
luted by  vegetable  matter,  and  the  other  par<>> 
ty  admit  it  The  farm  was  let  for  agricultu^ 
ral  purposes* 


BeclL 
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LoBD  Chief  Commissionee. — ^Thiscase 

was  tried  before  Lord  GiUies,  and  a  motioii 

1 82oT^     is  made  to  ^t  aside  the  verdiet>  as  contrary 

to  evidence.     The  Court  have  thought  it 

light  to  take  time  to  consider,  both  from  the 

importance  of  the  ease,  and  with  a  view  ta 

the  general  principle  on  which  it  must  be  de^ 

cided.    The  Court  is  deeply  impre««d  with 

its  importance;  and  particularly  so,  as  our 

dedsion  is  final,  there  being  no  other  judges 

to  whom  the  case  can  be  carried  by  appeal^ 

if  we  should  refuse  the  application ;  but  if 

we  grant  the  new  trial,  the  effect  is  merely 

to  subject  the  case  to  the  xeview  of  ano*. 

ther  Jury.    Jurisdiction  is  given  us  in  this 

matter  by  j  16  of  the  stat.  5^.  Geo.  III.  c. 

$5 ;  and  under  the  6th  section  of  the  sta^ 

tute  55.  Geo.  III.  c  42,  it  was.eompe* 

tffit  to  apply  for  a  new  trial  on  the  same 

ground.    No  attempt  has  been  made  in  this 

case  to  call  in .  aid  the  latter  clause  of  the 

section,  which  makes  it  competent  to  grant  a 

new  trial,  when  it  is  essential  to  the  justice 

of  the  case ;  and  it  is  agreed  on  all  handi^ 

that  even  if  we  did  go  on  these  words,  they 

^  not  give  us  an  unlimited,  but  merely  a 

sound  judiciml  discretion  on  this  subjjecL    In 

this  country,  trial  by  Jury  being  new,  there 
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can  be  few  instanees  of  granting  new  trials ;  sxeke 
and  the  practice  in  the  Court  of  Sessioa  i«  Mabsblts. 
too  short  to  hare  established  any  rules ;  we 
ean  therefore  only  look  to  the  law  of  England. 
I  have  c<msnlted  the  authorities  in  that  law^ 
without  any  commentary ;  and|  on  the  whole, 
without  getting  into  any  of  the  tdchnieality 
cS  the  English  law,  we  are  of  (pinion,  that  in 
the  exercise  of  a  sound  discretion,  and  apply- 
ing the  principles  of  right  reason  to  this  case, 
we  have  power  to  set  aside  the  verdict,  and 
that  it  ought  to  be  set  aside. 

We  do  not  assume  the  power  to  set  aside 
the  verdict  as  contrary  to  the  opinion  of  the 
Court,  or  of  the  Judge  who  tried  the  case. 
The  principle  on  which  we  proceed  is  laid 
down  by  the  Lord  Justice  Clerk  and  Lord 
'Robertson,  with  much  good  sense  and  per* 
opicuity,  in  a  similar  application,  in  the  case 
of  Baillie  v,  Brysson,  12th  March  1818,  vol.  I. 
p.  341.  The  inconsistency  in  the  English 
•cases  to  which  these  Judges  allude,  is  more 
a{^arent  than  real ;  but  what  depends  on  dis- 
cretion must  frequently  appear  inconsistent ; 
and  before  Lc^d  Mansfield's  time  there  ap- 
pears some  ground  for  the  diarge  of  incon- 
sistency. His  Lordship  then  stated  that  he 
had  looked  into  the  original  cases,  but  that 
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SxsNB  the  views  of  the  English  Courts  on  the  sob* 
If  ABERLT0.  jecty  at  the  time  Lord  Mansfield  eame  to  the 
Bepch»  would  su£iciently  aj^ar^  fimn  the 
ccdlection  of  these  cases»  in  the  6tii  vol,  {5th 
of  fo]*  edit)  of  BaoQn*8  Abridgement.  The 
cases  from  17A6  are  most  worthy  of  attention^ 
as  at  that  time  there  was  the  ablest  Bendi 
that  England^  or  perhapi^  any  other  eountry^ 
ever  saw.  The  principle  toay  be  drawn  from 
Farwell  a  ChaflEey»  and  Macrow  v.  Hull,  in 
X7d7.  But  the  most  important  case  is  Bright 
V.  Eynon^  1.  Barrow»  S90»  where  it  is  ki^ 
down  that  the  Court  may  grant  a  new  trial 
where  there  is  reasonable  ground  to  doubt 
whether  justice  has  been  done.  Xt  is  not  ne^ 
cessary  to  trace  the  'principle  through  all  the 
cases ;  but  there  is  one  opinion  rested  on»  to 
which  I  must  refer :  it  is  that  of  Lord  Cambr 
den  in  1763>  (then  Chief  Justice  Pratt) 
whose  memory  lives,  and  will  live*, 

The  volume  of  Bacon  in  which  this  case  if 
repoortedi  is  certainly  not  of  the  same  autho** 
jity  with  die  first  three  yolunies  whidi  were 
revised  by  Chief  Baron  Gilbert.  Yet  even 
in  Lord  Cambden'a  opinion,  as  there  stated 
there  is  not  much  to  object  to ;  and  the  other 
Judges,  particularly  Justice  Gould,  lay  down 
exactly  the  doctrine  of  the  cases  in  the  King's 
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Bench*  Besides*  from  the  manner  in  whibh  '  snxx 
the  case  is  r^ported»  it  is  impossible  to  disco*  Mabei^ts, 
Ter  whether  it  was  a  hard  action^  or  whether 
there  wereother  grounds  for  the  decision ;  and 
in  these  drcumstances  it  is  impossible  for  the 
Court  to  set  this  up  as  im  authority  against 
all.  the  other  cases. 

In  1810  the  Court  of  Common  Pleas  grant, 
ed  a  new  trial,  not  as  thmking  the  verdict 
wrong,  but  that  more  light  might  be  thrown 
on  the  subject ;  and  Sir  James  Mansfield  there 
states,  that  the  Court  may  grant  a  new  trial 
on  account  of  the  value  of  the  subject,  or  that 
the  verdict  establishes  a  permanent  right. 

In  the  present  case  we  consider  it  proved^ 
that  before  1815,  the  stream  was  fit  for  cuU* 
nary  purposes,  ^d  it  is  proved  that  it  has 
not  been  so  used  since.  It  is  pdluted  by  a 
variety  of  substances,  and  as  to  some  of  them 
there  is  contrariety  of  evidence.  Where 
there  is  contrariety  of  evidence,  the  Court  will 
feel  disposed  not  to  interfere  with  the  ver- 
dict ;  but  in  this  case  there  is  no  contrariety 
as  to  the  stream  being  polluted  with  vege^ 
table  mutter,  which,  is  aground  for  their  inv 
terference. 

An  architect  stated  it  as  his  opinion,  that  ^^ 
this  stream  is  of  use  to  the  feu^  only  «s  9 
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oofflmon  sewer ;  but  we  cannot  take  that  op- 
MAsraLTi.    nion  in  oppositiim  to  the  evidenoe  of  a  person 
who  proves  that  he  became  a  fenar  on  die 
&itfa  that  the  stream  was  to  remain  pure. 

*  As  the  new  trial  is  granted  on  the  ground 
that  the  evidence  of  v^etable  matter  being 
in  the  stream  remains  uncontradicted,  per- 
h«p8  I  have  said  more  tiian  enough  as  to  the 
power  of  the  Court  on  other  grounds  to  grant 
a  new  trial. 

The  opinion  of  the  Judge  who  tried  the 
case  being  a^unst  die  verdict,  is  not  a  suffix, 
dent  ground  &x  granting  a  new  trials  but  is 
certainly  a  very  strong  and  important  drcum^ 
isfanoe.  We  therefioie  grant  the  new  trial,  on 
payment  of  oosts. 

w  Load  GcSllies. — I  shall  not  add  any 
thing  on  the  principle,  of  law,  but  may  state 
a '  &w  words  as  to  the  evidenca  It  was 
proved,  that,  up  to  1815,  the  water  of  the 
stnam  was  used  fox  domestic  purposes,  but 
that,  subsequent  to  that  year,  this  use  of  it 
wia  abandoned ;  and  so  fiir  from  being  eon- 
txadioted,  this  evidgwe  was  confirmed  by  a 
witness  for  the  defender. 

The  vegetal^  matter  was  proved  by  all 
the  witnesses ;  and  though  the  deiend^  per? 
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hwp»  proved  that  the  means  he  used  were      ^tttivk 
HBuffideiit  to  prevent  the  bad  eflfects  of  the    Mabe«ly«. 
ijithet  hurtfiil  ingredients,  he  did  not  attempt     ^-^y'^ 
io  prove  that  he  prevented  the  vegetable  mat- 
ter from  getting  into  the  stream ;  and  this 
source  of  pollution  must  of  course  increase 
with  the  extendon  of  the  worlcs. 

Lord  Pitmilly. — ^Though  at  &st  I  felt 
it  to  be  a  most  delicate  matter  to  interfere 
with  the  verdict  of  a  Jury,  yet,  after  consi- 
idering  this  subject  with  the  greatest  care, 
und  going  through  aU  the  cases  referred  to,  I 
came  most  completely  to  conciur  in  the  opi- 
'  nion  delivered, 

• 

-     Skene  and  Jeffrey  moved  that  two  add!- .  Additional  in. 

tional  Issues  should  be  sent  to  trial,  viz.  1st,  SXffi 

Whether  the  stream  was  polluted,  and  to 
'what  extent,  prior  to  1815  ?  2rf,  Whether  it 
^remained  so  at  the  date  of  the  next  trial; 
^and  stated,  that  these  ought  to  have  been 
'  tried  though  the  verdict  had  not  been  set  aside. 

The  Court  of  Session  will  be  misled,  unless 
'  there  is  a  return  on  these  questions ;  and  as 
'  it  would  have  been  competent  to  apply  in  that 
'  Court  for  additional  Issues,  it  must  also  be 

isompetcnt  here. 


» 
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Gardanj'^Tbe  Iscniss  w«re  fully  disciused 
at  the  time  when  they  were  prepaied ;  and,  if 
say  fact  of  importance  comes  out  in  evidence^ 
it  may  be  indorsed  on  the  Issues ;  but  I  ob» 
ject  to  a  new  case  being  sent  to  triaL  This 
]s  a  new  and  irregular  proceeding,  and  there 
is  a  final  judgment  orderiqg  the  Issues  as 
they  stand  to  be  the  Issues  to  try  the  cause.  . 

The  Second  Division  of  the  Court  of  Ses- 
sion refused  a  similar  application  in  l4ord 
Fife's  case, 

Jeffrey.-^In  Lord  Fife's  case-  the  motion 
was  to  alter  the  Issues ;  and  the  applical^oa 
for  additional  Issues  was  not  made  till  after 
the  second  trial,  and  they  were  refused  on  the 
ground  that  the  trustees  had  barred  them- 
selveSf  Except  on  the  ground  of  conte. 
nience/the  Issues  now  proposed  might  be  tried 
by  a  diflferent  Jury. 

Lord  Chief  CoMMXssiONER.-^This^;;a8e 
was  sept  here  to  prepare  and  settle  the  Issues; 
but  beiug  a  question  of  heritable  right,  it  goes 
back  "to  the  Court  of  Session  for  final  judgment. 
If  the  questioi^  were,  whether,  on  the  case 
going  back  to  ihe  Court  of  Session,  the  nui- 
sance were  to  be  put  down,  that  Court  might  be 
of  opinion,  that  tbe  facts  found  are  not  suffi- 
^eutto  satisfy  their  minds ;  but  our  dilicul^ 
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|g,  that  Mr  JeSkey  Iws  not  shewn  ub  tbe  aa»  Snn 
thoritjr  by  which  we  are  to  do  what  he  now  ^lABsunr 
fduu  I  do  not  wish  to  ky  down  an  absolute 
pde,  that  in  no  case  this  cotild  be  ddne ;  but 
I  ha?e  no  di$culty  in  saying,  that  after  ^ 
wm  has  b^en  sent  down  to  trial  on  one  set  of 
Issues,  the  Court  will  be  very  cautious  in* 
deed  in  the  exercise  pf  the  power  to  alteir 
thetn.  It  is  quite  true'  that  the  Courts  of 
Law  in  England  do  not  try  additional  mat* 
ler  in  the  manner  proposed,  but  the  practice 
is  diffisrent  in  the  Courts  of  Equity ;  for  in^a 
Court  of  Equity  additional  matter  may  be 
sent  down  to  trial,  to  satisfy  the  consdence  of 
the  Court.  But  this  case  is  quite  clear  of 
guch  a  question ;  it  is  a  question  of  declara- 
tor and  damages^  and  the  Issues  were  pre^ 
pared  with  great  attention  and  much  deUbe* 
ration.  The  &st  p(irt  of  the  Issue  formerly 
tried,  is  on  the  declaratory  part  of  the  case ; 
and  the  Court  ai^d  Jury  could  not  come  to  a 
conclusion  upon  that  Issue,  without  a  proof 
of  the  state  of  the  rivulet  previous  to  1815 ; 
and  in  this  way  the  first  Issue  proposed  to  be 
lidded,  is  embraced  by  the  present  Issue. 

On  the  proposed  Issue  to  try  the  state  of 
the  water  at  the  date  of  the  next  trial,  it  is 
sufficient  to  say,  that  in  my  opinion,  that 
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8M«tfB  would  be  sending  a  new  cause  to  trial.  Tbe 
ifABCftiTB.  Issue  must  be  in  tbe  action  brought,  and 
must  therefore  be,  Whether  from  1815  to  th6 
date  of  the  summons,  the  stream  had  been 
polluted.  It  would  be  a  most  important  al- 
teration to  send  the  Issue  proposed ;  and  if 
it  is  not  to  be  tried  at  the  same  time,  and  by 
the  same  Jury,  it  would  do  no  good.  If  the 
question  is  to  be  tried  as  to  the  remoyal  rf 
the  nuisance,  it  must  be  in  another  action  in 
the  Court  of  Session.  Before  we  could  be 
brought  to  comply  with  a  request  like  the 
present,  we  must  be  satisfied,  not  only  that 
it  is  proper,  but  that  it  is  the  only  remedy  the 
party  has. 

'  liOBD  GiLiiiES  expressed  his  concuirenee 
in  the  decision,  and  said,  that  if  the  motion 
had  been  granted,  it  ought  to  have  been  on 
payment  of  costs. 
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Caxpbell 
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Campb£Ll  t;.  Allan. 


1820. 
Bed  4. 


An  action  of  damages  for  de&matioD,  uttered  Dimijw^'''^ 
on  two  occasions.  ^^^l^^ 

Defence. — The  defender  may  have  made 
use  of  improper  expressions,  when  heated 
with  wine,  but  he  wrote  an  apology. 

<  Moncre^f  for  the  de&nder,  stated,  that 
the  pursuer  had  been  a  candidate  for  a  seat 
in  Parliament,  and  that  the  supporters  of 
one  candidate  frequently  applied  as  strong 
terms  to  the  opposite  candidate  and  his 
fiiends :  That  the  defamation  was  not  pro^ 
ved,  as  the  pursuer  only  called  a  single  wit- 
ness, and  did  not  call  &ur  others  who  were 
present.     The  second  instance  is  disproved. 


« 


Lord  Chief  Commissioner.— This  point 
was  determined  in  the  case  of  Landles  v.  [ 
Gray,  18th  July  181(5,  Vol.  I.  p.  79;  and  I  ; 
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BeeUi 


^un  of  opinion,  that  ihere  is  h^:e  a  ease  toga 
to.tlieJuty* 

You,  gentlemen,  have  heaUd  the  etidenoe 
and  seen  the  tntnesses^  and  your  good  s^se 
ymU^  in  general,  do  as  much  as  the  experi- 
ence of  a  Judge,  in  discovering  where  the 
truth  lies.  Some  of  the  wo^  in  the  Issue 
have  heen  sworn  to,  and  others  not.  If  you 
tiiinh  the  words  proved,  you  willhave  to  con- 
sider the  damages^  which  is  entirely  with 
you* 

Verdict  for  the  defender^ 

Clerk,  Jejffrey,  and  CoMumt  ibr  the  Punoer. 
Monereiff'tJ.  A.  Mwray,  and  WtUom,jwu  finr  Ddbider. 

(Agents^  ^.Iiaaw9W.8.itiid6<ftiM»yCMflJ^ 


PitZSEKt. 

lOftD  CHIXF  coxMissidin^iu 


J^'  RoBlNSdlJ  V.  fiDiNBUROH  &  LUltH  Sfltt. 

Dec  1ft. 

piKG  Company. 


Oeodfl  found  to  Ak  actiou  for  the  value  of  certain  goods 
liTcxedtoeser.  cont^cd  in  boxes  shipped  on  board  a  vessel 
^kr.  beloifging  to  the  defenders. 
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.  D£F£KC£.-^Tlie  Jboxes  were  ^pped  as   Caimcu 
empty  boxes. 

ISSUES* 

• 
^  Whether,  on  or  about  the  l3th  Maxell 
1818,  the  pursuer  did  deliver  to  the  wa- 
goner employed  by  the  defenders  to  recdve 
goods,  two  boxes  or  packages  containing  the 
goods  mentioned  in  the  schedule  hereunto 
'^  annexed,  addressed  to  John  Robinson,  Co- 
^  ventry,  to  be  shipped  and  sent  by  the  de- 
*'  fenders  from  Leith  to  London,  and  to  be 
^  safely  landed  and  delivered  at  Downe's 
<<  Wharf  in  London ;  and  whether  the  said 
^  boxes  or  packages,  with  the  goods  therein 
'^  contained,  were  landed  and  delivered  in 
*'  safety  as  aforeisaid,  and  in  the  order  and 
^  condition  in  which  they  were  delivered  to 
'^  the  waggoner  as  aforesaid,  to  be  from  thence 
**  transmitted  to  Coventry  ?*-Or, 

**  Whether  the  said  boxes  or  packages 
^  were  delivered  to  the  waggoner  of  the  de- 
**  fenders  as  foresaid,  as  empty  boxes  or 
^  packages,  to  be  shipped  at  Leith,  and  land« 
^^  ed  or  delivered  in  London  as  aforesaid,  in 
^  arda  to  be  sent  back  to  Coventry ;  and 
<'  whether  the  said  boxes  or  packages,  as  last 
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^MWHWH  ,  ••  afbresaid)  were  knded  »  dettrered  in  Lon- 
Edik8ur©h&  «  don,  as  aforesaid,  in  good  condsHon  ?•* 

PIKG  Co. 

An  entrj  in  a       The  first  witness-'vitUi  cidled  on  to  produce 
^ks,*g^^as  a  book,  containing  an  entry  of  the  goods. 

a   memonm-       /  .  *  .     '      '  .i 

dum  to  refresh 

the  memory  of        LOKD   CHIEF   CoMMISSIONEIL*^Thifl  i^ 

a  witness. 

very  good  as  a  memoranduln  to  refresh  the 
memory  of  the  witness,  provided  it  was  made 
at  the  time ;  but  I  doubt  if  the  book  is  evi- 
dence. 

Cockhum. — ^The  second  Issue  may  be  laid 
out  of  view ;  and  on  the  first,  though  we 
might  perhaps  raise  suspicions  that  this  is  atr 
attempt  to  recover  the  price  of  goods  not  smt; 
our  servants  having  received  liie  boxes  ai$ 
empty ;  yet^  as  we  do  not  mean  to  lead  evi- 
dence on  that  point,  you  mfust  find  fi>r  tfaid 
ptLiBuer.  You  are  not,  however,  to  find  whe^ 
ther  We  are  liable  &r  the  goods;  but  the  dry 
fact,  whether  the  packages  w^e  delivered  td 
us  prc^ierly  directed. 

J^tey^r-^An  honest  merchant  brings  ate 
action  to  recover  goods  he  has  lost,  and  is  met 
by  a  charge  of  fraud.  The  defender  must 
prove  that  the  boxes  were  lost  in  consequence 
of  the  want  of  a  proper  address.  We  proved 
lliat  the  two  packages  were  properly  directed 
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at  the  time  they  were  delivered  to  the  wag-     EoBivaow 
goner;  aad  am  compldat  is,  that  the  address  EoiKBURGHfr 
was  taken  ofl^  and  the  boxes  treated  as  if  they  ^p™  cS!'' 
were  empty. 

Lord  Chief  Commissioner, — ^You  are 
relieved^&om  consideration  of  the  second  Is- 
sue, which  did  imply  some  charge  of  fraud ; 
but  as  this  is  giv^i  nip^  we  must  consider  the 
case  as  a  simple  question  between  two  respec- 
table merchants. 

During  the  course  of  the  trial,  I  had  some 
doubts  whether  this  Isijue  filled  up  the  whole 
case;  but  I  am  now  satisfied  that  it  does; 
and  that,  after  hearing  all  the  evidence,  we 
could  not  make  the  Issue  different ;  and, 
therefore,  a  finding  for  the  pursuer  or  de- 
fender will  be  sufficient  It  is  proved  that 
two  pcickages  were  delivered ;  and,  therefore, 
the  question  is,  whether  they  were  properly 
directed,  and  not  whether  the  12  bocces  were 
so.  In  England,  this  case  would  have  been 
rested  on  the  testimony  of  the  first  witness 
alone ;  but  here  it  is  necessary  to  have  cir^ 
Gumstances  in  support  of  his  testimony ;  and 
the  evidence  of  the  waggoner  as  to  the  state 
in  which  he  received  them,  ^ords  such  sup- 
port.   If  you  credit  the  witness,  and  I  see 

^  A 
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BoBiKsov    no  groimd  to  doubt  his  testimony^  you  ¥riU 
£DiNBx;RaH&  hold  that  the  packages  were  delivered  to  the 

Leith  Ship-    

PING  Co.      waggoner. 

The  next  question  is,  whether  they  were 
delivered  in  London  in  the  same  state.  It 
is  proved  by  the  waggoner  that  he  altered 
the  condition  of  the  packages  before  they 
reached  Leith ;  and  if  you  are  satisfied  that 
they  were  delivered  to  him  properly  address- 
ed,  the  defenders  are  liable  for  any  change 
made  upon  them  by  their  servant. 

The  only  point  for  us  to  consider  is,  whe- 
ther  they  were  delivered  in  London  in  the 
same  state  as  when  delivered  to  the  waggon*? 
er  in  Edinburgh ;  and  the  evidence  is,  that 
they  were  treated  as  twelve  empty  boxes,  and 
not  as  two  packages.  If  I  am  right  in  this 
view  of  the  case,  then  the  pursuer  is  entitled 
to  a  verdict ;  but  it  is  for  you  deliberately  ta 
consider  the  evidence. 

Verdict  {(x  the  pursuer  on  both  Issues. 

Jeffrey  and  J,  S.  More,  for  the  Fursaer. 
Cockbum  and  Boiwell,  for  the  Defender. 

(Agents,  Duncan  and  l>ang^  and  John  Young.), 


i$9K>. 
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FERGuaoir 

tlToBBBWOlLTS. 
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iSlE  JAMES  VERGlSBOfn  V.  VfoUDBVta&iA     December  I& 


An  action  W  the  defender^  fdr  the  price  of  ai  F6undthat« 

.  horse  was  not 

horse.-  unsound*; 

DEMS^CfE.-^The  hofse  was  tmsoundj  and 
tetumed^ 


Issues. 

*^  Whether  a  grey  horse,  admitted  ttf 
^  have  heen  sold  and  delivered  hy  the  de«s 
•«  fender  to  the  pursuer  at  Edinburgh,  on  the^ 
'^  2d  day  of  June  1819,  warranted  as  a  sound 
**  hotBe,  was,  at  the  time  of  his  being  sold^ 
^vmsOfmAf  by  having  a  disease  called  the 
*'  spavin,  or  by  having  another  cl^ase  caUed 
**  ihe  thoroughpins  ? 

'^  Whether  the  said  ho3^se,  sold  and  defi-^ 
**  vexed  as  a^Dresaid,  was  at  the  time  of  fain^ 
f*  beio^  sold  an  unsoimd  horsS^' 
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gift  Jambs       ^  Whether,  upon  the  Sd  day  of  June 
EEousoK    ^  i819>   the  defender  4id  agree  to  receire 
VfonBwoRjtB.  a  ^^  ^g  j^^j^  g^i^  ^  aforesaid,  on  condi- 

^*  tion  of  the  pursuer  pajdng  the  King's  duty, 
*<  whether  the  said  horse  was  sound  <h:  un- 
«  sound  ?" 

Walker,  in  opening  the  case,  and  Cock-^ 
hurUj  in  reply,  stated — ^There  maybe  dif- 
ference of  opinion  as  to  the  c^use  of  the  un- 
soundness ;  but  the  horse  is  proved  to  Ibe  un- 
sound. This  is  a  question  of  medical  seimee, 
where  opinion  is  to  be  taken  as  fact ;  and  we 
have  prov^sd  the  case. 

J^rey,  for  the  defender. — The  eye  with 
which  a  horse  is  examined  by  a  friend  or  foe, 
is  very  different ;  and  there  is  frequently  rash 
swearing.  Here  part  of  the  evidence  does 
not  deserve  so  mild  an  epithet.    . 

LoED  Chief  CoMMissiONKiL-^It  is  said 
you  ought  tb  weigh,  and  not  to  number  the 
witnesses,  and  in  this  I  a^ecT ;  but  although 
I  think  a  few  migb^  have  been  spared,  I 
4R|  not  prepared  to  say,  that  in  this  case 
uunibers  have  not  some  weight. 

There  are  here  three  classes  of  evidence ; 
and  though  thpie  is  contrariety  of  evidenoe, 
I  cannot  say  that  it  is  not  hopest.    There  is 
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the  evidence  of  those  who  were  acquainted    sia  Jambs 
with  the  history  of  tibe  horse— of  those  who      "^^^'^^ 
examined  it  after  the  sale— and  of  those  who  Woebswobth. 
examined  it  after  it  was  dead. 

Had  the  case  depended  on  the  first  Issue,  I 
must  probably  have  entered  into  a  detail  of  the 
evidence  as  to  the  diiferent  kinds  of  spavin ; 
but  the  case  is  much  simplified,  as  it  ap- 
pears to  me  to  depend  on  the  second  Issue. 
I  do  not  think  the  third  Issue  proved ;  and 
therefore  the  question  is,  whether  the  horse 
was  unsound.  The  witnesses  who  considered 
the  horse  unsound,  stated  that  there  was  the 
appearance  of  blistering ;  and  this  is  an  im- 
portant circumstance,  as  it  shews  that  thiese 
witnesses  examined  the  horse  under  the  idea 
that  he  had  been  blistered.  Now,  we  have 
it  proved,  that  during  his  whole  life  he  never 
was  blistered ;  so  that  finding  they  rest  port 
of  their  evidence  upon  a  mistake,  that  ap- 
pears to  me  to  expl^dn  the  contrariety  of 
evidence. 

Verdict  for  the  defender  on  all  the  Issues. 

9 

Coekhtm  and  WaBeer,  for  the  Parsuer. 
Clerk,  Jeffrey f  and  BrounUeei  for  the  Defender. 

(Agents^  WaUcery  Riehardmiy  and  Melville  and  J(^tt  Jencs.} 


2(74  ISAf IS  TBXED  IV  1)^20, 


V. 

Magistrate!! 

JUklithgow.  PBME¥«, 

LORD  GSIEF  COXMISUOVSRf 


GOW, 


Found  that  it  Ah  action  to  oompel  payment  of  custom  to 

fias  not  been       . «       .   /•  t  •   i^xi.  i. 

the  ^nerai     the  town  01  LiUUithgow,  by  persons  passing 
JStom  i^^  *t  or  near  the  mouth  rf  the  river  Avon. 

glomes,  &ic. 
crossing  a  port 

pftaie  river         DEFENCE.-^The  Magistrates   have  not 

for  40  years  collected  custom  at  the  place 
where  the  defenders  cross  the  river.  The 
rate  demanded  is  beyond  the  grant 


ISSUES, 

^*  Whetha;  it  being  admitted  that  the 
^*  defenders  have  levied  custom  at  the  bridge 
^'  of  Linlithgow  on  horses,  cattle,  carts,  and 
**  all  other  (images  conveying  merchaadiise, 
f^  and  at  Torphichen  Mill  Ford,  or  Bridge, 
^  and  at  the  West  Bridge,  on  cattle  g(^ng  to 
^^  and  coming  from  Falkirk  Tryst,  the  de- 
<^  fenders  have  not  bqen  in  the  general  praQ« 
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^  Hce,  tor  fi»rty  years  and  upwards,  prior  to    MrrcnLL 
**  the  26th  day  of  January  1818,  of  levying  maoistrati5« 
"custom  upon  horses,  cattle,  carts,  and  ^11  i^^^^"^**^^- 
''  other  carriages  conveying  merchandise,  pa^ 
**  ing  the  river  Avon  from  the  West  Bridge 
**  to  the  mouth  of  the  said  river  ? 

*•  Whether  the  defenders  have  not  been  in 
the  general  practice,  for  forty  years  and 
upwards,*  prior  to  the  26th  day  of  January 
1818,  of  levying  custom  at  the  ford  of  Jink* 
**  about,  on  the  said  river  Avon  ? 

"  Whether  the  said  defenders  have  not 
**  been  in  the  general  practice  of  levying  cus- 
tom for  forty  years  and  upwards,  previous 
to  the  26th  day  of  January  1813)  from  the 
"  tenants  and  others  residing  upon  the  estate 
"  of  Kintteil,  the  property  of  the  Duke  of 
"  Hamilton,  passing  the  said  river  Avon  at 
*•  the  ford  of  Jinkabout  ? 

This  case  was  advocated  from  the  Sheriff^ 
of  Linlithgow,  who  had  found  the  defenders 
liable^ 

A  witness  called  for  the  pursuers,  stated  ^  "*  iwue  m 

*-  to  the  practice 

that  he  farmed  about  60  acres  of  ground  be<-  of  coUectii]| 
longing  to  himself,  in  the  neighbourhood  of  Magutzatesof 
Torphichen  Mills.  It^x  't^ 

ing  on  hifl  property  in  the  neighbourhood  of  the  burgb,  a  com- 
petent witness. 


9T6  |BAa£$  TU£P  HI 


DeCeJW, 


MiTcniL        illoTKT^t^  objected.-— He  has  dn  interest. 

Maoistxatzs      Jeffrey ^-^Ji  this  w^s  an  Issvq  cpnfin^  jto 

LiKLiTHGoir.  ^  neighbosirhood,  he  migltt  be  an  objeo 

tionable  witness ;  but  this  Issue  is  ^general) 
and  those  in  ihe  neighbo^rhpod  ate  the  beist 
witnesses. 

Moncreiffl-rrlt  is  said  the  objeeti<m  ap* 
]ities  to  all  witnesses ;  but  that  is  not  the 
c;uie»  as  the  interest  of  a  stranget  is  so  re- 
mote as  to  vanish.  Here  the  interest  i&  n^a* 
nifest,  and  he  is  in  the  same  atuation  as  a 
corporator.    Peak,  156 ;  1.  jphiUips,  |^5.  (5th 

LoBp  Chief  CQMBnssiOK£it. — ^l  haye 
attended  to  the  whole  of  this  arguaient»  as 
^very  thing  is  important  on  i^uQh  9^  subgeet, 
and  if  it  is  ruled  in  one  way,  it  strikes  at  the  ^ 
root  of  the  pursuer's  case.  In  every  question 
of  tUs  sort  we  must  attend  to  what  goes  to 
the  admissibility,  and  what  to  the  credit  of 
the  witness. 

This  is  a  case  where  there  is  no  indiyidttal 
who  may  not  be  said  to  be  interested ;  and  in 
the  case  of  the  individual  now  offered,  I  do 
not  think  the  situation  of  his  property  such 
as  to  render  him  inadmissible.  When  he  has 
no  interest  as  a  party — ^whcti  the  verdict  can* 
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not  be  used  by  bim-soid  when  the  objeetioii    v^TcmLj. 
would  apply  to  all  the  WQrl4  T  caimot  lay  it  maouteatis 
down  that  it  is  ^n  objection  to  iiny  one  of  the  ^»»''"«<»o''- 
world,  though  }.  do  not  at  piesen^  leooUect 
luty  ca^p  precisely  in  point. 

This  is  not  a  question  whether  this  persoi^ 
13  exduddl  virtute  tenuri^  but  it  is  a  daim 
by  the  Ma^strates  of  Lmlithgow  to  exact  it 
from  all  the  world*  The  objection  to  the 
tenants  of  Kinneil  woqld  be  quite  different ; 
and  even  in  the  case  of  this  lyitnefKs,  his  evi* 
dence  is  subject  to  observations  by  counsd* 

A  tenant  on  tl^e  estate  of  EinneU  was  aC*  Cimimitances 
terwards  caUed  to  prove  the  two  first  Issues.    JT^'Silt 

An  objection  was  taken,  tha^  if  these  were  raerf^^hreTJS! 
proved,  the  third  was  of  no  consequence.  mSedTopiwe 

the  other  two. 

IjORB  Chief  Commissionek.— I  wish 

'.        ■  .      •      •  •      .         j^ 

to  know  if  this  advocation  contains  the  whole 
matter  in  dispute.  My  difficulty  is  from  the 
matter  being  brought  here  on  a  special  Issue. 
If  this  case  were  tried  on  a  general  Issuci^ 
and  if  one  of  the  questions  raised  involved 
the  right  of  the  Diike  of  Hamilton,  there 
is  nothing  clearer  than  that  this  person 
would  be  interested.    If  this  third  Issue  was 
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Mitchell  Contained  in  the  summons,  and  was  made  se- 
MA618TRATE9  pafatc  mcTely  for  greater  perspicuity,  then  I 
LiKLiTHGow.  ^jj^^^  i^y  j^^  ^  different  rule  for  the  dif- 
ferent Issues ;  hut  if  this  was  added  hy  the 
parties  in  the  Jury  Court,  then  it  may  be 
treated  as  a  separate  cause,  and  the  objection 
will  not  apply  to  the  evidence  on  the  other 
Issues. 

Mr  Jeflfrey  observed,  that  it  was  not  in  the 
summons  or  advocation,  which  Mr  Cockbum 
said  strengthened  the  objection. 

LoBB  Chief  Commissionee. — The  ar- 
gument by  Mr  Cockbum  applies  to  what  is 
gone  by,  but  does  not  bear  on  this  question. 
I  still  think  I  was  right  in  the  decision  on 
that  point,  and  if  I  am  wrong,  the  remedy  is 
by  Bill  of  Exceptions.  Suppose  any  question 
as  to  the  toll  on  Leith  Walk,  would  all  the 
inhabitants  of  Edinburgh  be  incompetent 
witnesses  ?  /My  only  difficulty  on  the  present 
objection,  is  from  the  uncertainty  whether 
this  question  formed  part  of  the  original 
cause,  and  was  separated  merely  for  the  pur- 
pose of  greater  precision.  If  so,  then,  as  this 
person  could  not  have  been  a  witness  on  the 
whole,  so  he  could  not  have  been  as  to  a 
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part ;  bttt  as  this  appears  to  me  not  to  have    MiTcnti. 
been  a  part  of  the  original  cause,  I  think  he  maoi^'eatm 
is  admissible,  ^     Li^liwoow. 

The  ^tness  having  stated  that  Brown  waa 
at  one  time  tenant  of  the  customs  of  LinHth^ 
gcfw,  and  that  he  sent  a  man  to  watch  at 
Jinkabout,  to  know  how  much  he  lost, 

Cockburn.-'^The  person  is  alive,  and  ought 
to  be  called 

LiOBD  Chief  Commissioneb. — The  mt- 
ness  is  speaking  as  to  a  statement  by  another 
person,  and  your  objection  is  that  it  is  hear* 
aay.  But  surely  what  the  customs  says  is 
evidence,  whether  he  is  dead  or  alive# 

An  objection  was  taken  to  the  question. 
What  does  the  tenant  get  by  the  custom 
table? 

LiOBB  Chief  Commissioneb. — ^You  may 
go  through  the  different  articles  in  the  table^ 
and  ask  as  to  each,  but  you  cannot  put  this 
question  as  to  what  he  gets  by  his  lease*  The 
table  contains  the  different  articles,  and  if 
you  wish  to  shew  the  practice,  you  must  do 
it  by  ficts,  and  not  by  opinions.  But  it  does 
seem  to  me  that  this  is  unnecessary,  as  th^ 
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MxTCHSLXr    uistrameiit  €snies  the  light,  unless  the  con- 
Maiw8tba«8  trary  is  proved. 

LiKLiTHoow.  Jardine^  for  the  pnrsuen — ^The  Magis- 
trates have  an  old  grant  of  custom,  according 
to  use  and  wont ;  and  they  now  daim  a  right 
to  collect  it  at  every  point ;  but  we  shall  con- 
fine our  proof  to  five  points  at  which  they 
did  not  collect.  The  question  here  is  as  to 
the  general  practiise,  and  not  as  to  a  ifew 
instances  in  which  custom  may  have  been 
exacted. 

Moncreiff^,  for  the  defender.— ^  A  great  deal 
of  the  pursuer's  evidence  does  not  apply  to  the 
question  to  be  tried.  It  is  a  mistake  to  say 
this  is  a  grant  of  the  customs  in  use,  to  be 
collected  before  1695.  The  grant  is  absolute, 
a^d  use  and  wont  merely  applies  to  the  rate. 
This  is  not  a  mere  gratuitous  gi^nt,  but  for 
supporting  the  bridge  of  Linfithgow. 

The  Magistrates  having  an  absolute  grant, 
their  coUectiUg  at  some  points  keeps  up  their 
right  as  to  all ;  and  the  proof  en  the  other 
sicie  being  confined  to  a  few  individuals  cross* 
ing  at  a  few  points,  does  not  entitle  the 
pursuer  to  a  general  verdict 

Jeffrey.'^^ASi  the  witnesses  for  the  defend- 
ers confirm  what  was  stated  by  ours.  The 
question  here  is  not,  if  at  any  time  duty  was 
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collected^  but  if  it  was  the  general  practiM    Hi«#Bieii. 

BQt  to  OoUeet.  MAOisrmAf  Ht 

We  are  bound  to  prove  that  no  toU  was 
levied;  but  our  evidence,  though  negative^ 
in  &et  pfoves  positively.  From  what  is 
proved»  we  are  entitled  to  a  genesalvor^et* 

Lord  Chief  Commission£r,f— In  this 
case»  the  question  is  so  clear,  that  it  is  scarce* 
ly  possible  to  duddate  it. 

The  first  Issue  contains  the  point  to  be 
tried ;  and  the  CoiUrt  of  Sessicm  send  it  here 
to  have  the  question  settled,  Whetho*,  &c. 
The  question  is  put  in  a  negative  form ;  and 
it  was  truly  stated  that  the  pursuers  are 
bound  to  prove ;  and  that  you  cannot  take 
negative  evidence  against  positive.  When  a 
party  is  to  establish  a  proposition,  the  proof  is 
positive ;  and  even  where  he  is  to  establish  a 
n^ative,  that  is  doi\ei  by  a  positive  proof  of 
facts.  If  it  is  to  be  proved  that  no  toll  is  le- 
vied, the  way  to  do  this  is  by  proving  per- 
sons passing  without  paying. 

The  question  here  is  as  to  a  general  prac- 
tice ;  and  it  appears  to  me  that  the  Issues 
are  established  beyond  the  possibility  of 
doubt.  All  the  witnesses  for  the  pursuers 
prove  their  having  passed  without  paying; 
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HiTOSEBU.  and,  on  the  oHhsr  i»de»  tfaongli  one  mtneasr 
MAOI8TKATS9  speftks  of  somcthing  having  been  collected 
jLiiTLiTBGow.  i^^j^jjg,  point,  the  others  appear  to  me  to  eon-^ 

firm  lite  testimony  M  the  othar  side. 

They  also  prove,  that  iivfaen  an  attempt  was 
made,  it  vms  resisted,  and  not  eahtcedf  whieh 
goes  far  to  prove  that  there  is  no  general 
practke  io  e<^e^. 

If  yott  a^ee  i)^h  me  in  the  view  of  the 
evidence,  you  may  ftad  generally  on  the  first 
issue* 

'  As  to  the  other  Issues,  it  fnay  be  thotight 
that  it  is  unnecessaty  to  iBud  on  them ;  but 
it  appears  to  me  that  it  would  be  m<H:e  satis^ 
factory  to  the  Court  to  have  a  finding  on 
each* 

Verdict-^'^  That  the  defendefis  hai^  not 
^  been  in  the  general  practice,  {at  forty  yeai^ 
and  upwards,  of  levying  custom  upop 
horses,  Ssc.  frcmi  the  West  Bridge  to  the 
<^  mouth  of  the  river  Avon,  or  at  the  ford  of 
'^  Jinkabout :  That  they  have  not  been  in 
**  the  general  practice  of  levying  custom  fiom 
^  the  tenants  and  others  residing  upon  the 
^  estate  of  Kinneil,  passing  the  ford  of 
••  about." 
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J^frtf  and  Jardme,  lor  tlie  Pwrsusr. 

Moncreiff'exi&  CockhurnffoxXheJyeftxAets*  itnu  ^'       ^ 

(Agents,  Bo,  Rutlierfordy  w.  8.  and  A,  Watson^  w.  a.)  Foa»E8, 


PBxaSVT, 
THE  THBEE  LOADS  COXMXflSIONXma. 


Ha&fer  v.  Robinsons  &  Foebbs.  1321. 

Jan.  & 

Damages  for  defamstion,  and  combining  to  Damages  for 
cause  the  pursuer  to  be  apprehended^  and  andcauSngthe 
tried  for  reset  of  theft.  Stl^ 

oftheft 

Defence. — Iron  had  been  stolen  fiom 
the  Messrs  Robinsons,  of  which  they  gave 
notice  to  the  local  magistrate,  Mr  Forbes, 
who  acted  in  the  discharge  of  a  public  and 
officiid  duty. 

ISSUES. 

In  this  case,  the  Issues  were.  Whether  the 
defender,  Forbes,  combined  with  the  Robin- 
sons to  defame  the  pursuer,  by  presenting  a 
petition,  accusing  him  of  reset  of  theft  ?— 
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HABnett  Wbetber  Forbes  partially  and  irregoladly 
EoBimojrs  ft  took  a  jnfecognitioii,  and  transmitted  it  to  the 
***"^  Lord  Advocate  ? — ^Whether  Robinsons  cwi-- 
bined  mth  Forbes  in  presenting  the  petition, 
and  transmitting  the  precognition  ?'—Whe« 
ther  Robinsons,  witbont  reasonaUb  cause,  did 
procure  the  petition  to  be  presented  and  trans- 
mitted, and  urged  the  same  to  triaL 

A  witness  having  stated  that.he  was  not 
sure  when  a  conversation  took  pkce,  but  he 
thought  it  was  after  the  trail, 

LoBi>  Chi£F  CoHMissioNiau — ^As  it  v^ 
stated  that  the  time  will  be  proved,  we  shaU 
give  the  coimsel  credit  for  this ;  but  if  the 
time  is  not  afterwards  proved  to  have  been 
before  the  trial,  this  evidence  goes  for  nothis^; 
and,  of  course,,  this  is  lost  time.  It  would 
surely  bp  better  to  fix  the  date  first. 

Mr  Moncreiff  maintained,  that  he  was  en- 
titled to  put  particular  questions  to  another 
witness,  and  to  ask,  whether  Mr  Forbes,  the 
defender,  had  said  that  the  purstier  had  got 
into  a  scrape.  -  . 

Lord  Chegf  Commissionee. — ^Tlns  is 
a  perfectly  £dr  witness,  but  you  are  not  m- , 
titled  in  this  manner  to  put  words  into  his 
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nurtith.    You  may  certainly  put  partieukr     kjoltem 
qWBAmBf  butaie  not  entitled  to  put  leading  RomKvovff  & 
ones. 


Hie  Loid  Justice  Clerk  was  called.  Quen,  whe- 

Jeffrey. — ^I  have  not  the  least  objection  to  petent  to  call 
JLordship  promg  any  thing  that  took  H'^^Ji 
place  in  open  Court;  but  I  give  the  otiier  ukerpiLe^^ 
party  warning,  that  I  ahaU  object  to  any  ^{Tr^^jt 
question  as  to  the  impressian  on  his  Lord-  ^^^^- 
slup's  mind  -  as  to  tiie  guilt  or  innocence  of 
the  pursuer. 

.  LoED  Chief  Commissxoneb.— ^Before 
his  Lorddbip  is  sworn,  it  is  perhaps  right  that 
I  should  state  what  has  occurred  to  the  Court 
on  this  subject 

There  are  many  points  which  have  suggest- 
ed themselves ;  some  of  them,  perhaps,  it  is 
more  for  his '  Lordship  than  this  Court  to 
state ;  but  there  are  also  some  affecting  the  ad« 
ministration  of  justice.  It  might  be  produc- 
tive dT  the  most  injurious  consequences,  if  a 
party  were  to  tiiink  himself  entitled  to  call  a 
Judge  to  prove  what  takes  place  before  him 
in  the  course  of  justice.  If  a  Judge  is  called 
as  a  witness,  his  evidence  must  be  treated  as 
that  of  any  other  witness ;  and  in  this  first 
case  of  the  kind,  I  wish  to  bring  the  effect 
of  this  particularly  into  view.     What,  for 

2  B 
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susm  infltane^  might  the  ooosequantt  be  to  iht 
BoBixMirs  A  admiiiktnticm  of  justice^  if  a  Jiidg^  sgetik^ 
OEBX8.  ing  fixim  his  notes,  is  to  be  cantiadicted  by 
other  witnesses  as  to  what  passed?  I  do  not 
mean  to  say^  that  in  a  ease  of  neoessiiy  a 
Judge  may  not  be  called,  or  that  it  is  aot  fit^ 
in  certain  cases,  that  a  Judge  dioald  con* 
sent  to  be  examined.  But  in  cases  of  in* 
dictment  for  perjury  in  Eng^d,  ihe  pnoof  is 
never  by  the  Judge  who  tried  the  cas^but  by 
some  person  who  has  taken  down  the  endenee 
tox  ihe  purpose  of  proving  it;  and  lliis  is 
fiiunded  on  the  great  princ^les:  of  public  po- 
Imy,  B3ki  the  iiqury  to  justice  in  exaftrimng 
the  Judge. 

If  a  party  brings  an  action  of  dam^ies^  he 
must  be  in  a  situation  to  prove  it ;  and  I 
consider  it  in  die  option  of  the  Judge  to  an- 
swer or  not  We  shall  not  prcmounce  aiqr<9r 
der  on  the  sulgect,  but  must  leave  it  t»  his 
liOl^ldldp's  discretion. 

The  eacamination  must  eithcor  be  to  £i^ 
taking  plaoe  at  the  trial,  or  to  &cts  fiiSing 
under  his  Lordship's  observation.  We  e«i- 
not  take  his  opinion  here,  howeveif  ffMt 
the  weight  of  it  may  be  in  his  own  Court*  It 
is  only  in  matters  of  science  that  opiuien  is 
evidence;  and  of  lat^  it  has  hew  allowed  in 
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teatters  of  mercantile  praclioe*    The  oj^fiifm     fiittv^t 
upon  which  the  Jury  must  act,  is  tint  of  die  Bomy^ovs  ib 
Judge  trying  the  cause^  disawn  from  the  evi-      ^^^^^^ 
dence  that  may  be  laid  befotie  the  Cimrt ;  and 
any  oi»mon  proved  m  the  manner  raggetted, 
^ould  be  an  eneroaebment  on  the  province 
of  the  Jury.  >  Tfaia  we  have  thought  rigfat  to 
ataie  as  our  opinion^  without  having  heaxd 
Ae  question  argued* 

«  Moncre^S^&aggtnieAs  tibat  the  wttueta 
Might  be  swum ;  and  if  any  qfttestion  was  im« 
proper,  an  dijeetion  might  betaken  to  it^ 
Tbat.the  olgect  was  to  prove  tiie  fiiet6>  and 
tisat  thafe  was  an  undoubted  rigfat  to  cite  his 
Xjordship* 

:  LoRB  Chief  CoMMissioiiixiE.— You  have 
edled  a  Supreme  Juc^e  to  prove  faets  taking 
place  in  a  Court  where  there  were  a  number 
of  persons  present.  The  dignity  and  success 
of  the  administradon  of  justice  requirci  in  my 
Dpkiios,  that  the  Court  should  interfere,  and 
aay,  this  is  a  witness  who  ought  not  to  be  swom^ 
But  this  is  not  the  only  objection,  for  this  is 
not  the  method  of  proving  the  trial.  We 
dolly  however,  give  you  credit  for  aftortlrards 
producing  the  proper  evidence ;  and  at  {vesent 
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^.  Haafsb      fve  ivfll  allow  you  to  put  iuch  questions  as 

BoBiNsows  &  may  be  competent. 

LoBD  Gillies.— I  nndeistand  the  quesr 
tions  you  mean  to  put,  are  unoounec^ted  with 
his  judicial  chaiacter.  ^ 

Jegrey.^The  olgection  taken  by  the  Court 
it  is  not  for  the  bar  to  interfere  with ;.  but  so 
fiir  as  any  waiter  on  our  part  could  obvinte 
the  objection,  we  axe  most  willing  to  give  it, 
as  we  are  anxious  to  have  the  CTidenoe  from 
die  highest  quarter— but  this  can  only  be  as 
to  those  who  are  parties .  in  this,  cause,  as  the 
other  witnesses  are  here  to  prove  the.  truth  of 
what  they  then  stated. 

Lord  Chief  Commissioner. — Seeing 
the  name  of  this  witness  in  the  list, .  led  us  to 
consider  this  question;  and  though  the  de- 
fender may  wish  this  evidence,  are  we  to  risk 
the  general  administration  of  jiKtice,  by  aUiywr 
ing  a  Supreme  Judge  to  be  .examined  in  ibis 
way  ?  I  still  think  that  necesdty  is  the  only 
ground  upon  which  it  can  be  allowed. .  As  to 
his  Lordship's  notes,  they  cannot  be  received 
as  evidence,  but  are  merely  notes  to  aid  bis 
memory. 

Moncreiffl — ^Tbis  is  a  dum  of  dsan^es 
for  a  malicious  prosecution ;  and  we  shall  put 
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in  the  recoid  of  tbe  trid  and  acquittal;  but     HABPxm 

we  ako  have  to  prove,  that  the  evidence  was  bobik'soks  &    < 

different  from  the  information  given.    The      ^®***^ 

notes  of  the  Judge,  taken  under  his  oath  of 

office,  and  from  which  the  &cts  are  to  be  sub<- 

ndtted  to  the  Jury,  are  the  best  evidence  of 

what  the  witnesses  said.    In  trials  for  p^- 

jfOy,  die  Judges  are  oompetent  witnesses  i  and 

as  a  party  cannot  cokne  preps^^  to  record  the 

malice  which  shews  itsdf  in  the  course  of  a 

trial,  this  is  a  case  of  necessity,  wfaidi  renders 

it  competent  to  call  the  Judge.  - 

Reference  was  made  to  the  case  of  So- 
merville,  where  the  Maoers,  who  sae  Judges 
m  a  service,  were  examined ;  and  a  trial  in 
1809  was  mentioned,  in  which  Lords  Mea* 
dowbank  and  Hermand  were  examined. 

Jeffrey. — ^I  agree  entirely  with  Mr  Mon- 
croff ;  and  would  suggest,  that  as  both  par- 
ties ticmsent,  the  Court  might  allow  the  ques- 
tions to  be  put,  and  theleamed  Judge  might 
deetine  answering. 

LoBD  PiTMiLLY.— What  was  the  nature 
of  the  inquiry  that  was  made  at  Lords  Her- 
mand and  Meadowbank  ? 

Jeffrey. — ^They  ware  examined  whether 
there  was  such  a  contradiction  as  could  not 
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HABncE  be  exphmed  by  the  stupidity  of  the  witoiossb 

Bomrmri^t  Sir  Ilay  Campbell  was  called  once  tapwrnr 

FosBEs.  ^j^^  ^^^^   pj^^^  while  he  was  sitting  aa 


LoBD  Chief  Commissiokeb. — ^That  is 
as  to  a  matter  fidUng  under  his  observatifiBi  i 
and  I  have  been  present  when  Judges  wer» 
examined  as  to  a  riot  in  Courts  As  it  i^« 
pears  that  Judges  have  been  called  in  the 
Court  of  Justiciary,  and  as  both  parties  agree 
to  liie  examination^  I  think  it  better  that  it 
should  be  left  to  his  Lordship  to  say  whether 
he  chooses  to  be  oamined ;  but  I  cannot  let 
it  pass^  without  noticing  the  great  inconve- 
nience that  may  residt  60m  tfais' praotiee^ 
and  unless  the  bar  agree  to  discontinue  a^* 
I  rather  tlunk  some  remedy  should  be  appli-? 
ed  for.* 

The  Lord  Justice  Clerk  was  then  svoorn, 
aad  stated,  tibat  he  wished  to  read  his  notes, 
as  mei:e  satis&ctory  than  any  answers  hd 
could  give;  andstated,  that  th$y  ww e  as  cor* 
yect  aa  he  could  make  th«m ;  and  hehad  paid 
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•  See^H)*^,  p.  404. 
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{Mtfiieidar  attmtion  to  tkis  case,  from  the     hawbh 
statement  made  by  the  opening  oounseL  RoBnm«i  & 

After  readmg   Robinflon^s  evidence,  hit      ^°*»*"* 
Lordship  was  requested  to  read  that  of  tiie 
other  witnesses. 

<7^^^-~Ol]ject8. 

Lord  Chief  Commis0ionbe.~-You  neietl 
not  argue  this* 

Mtmcreig^andMwrap.-^WetBMBaii^^  in  an  acUo& 
to  this,  on  the  authority  of  Ibe  case  quoted*  ^!!teibr°^ 
The  Judges  were  examined  as  to  the  whole  ^Tilordld! 
evidence ;  and  we  cannot  understand  a  pad;  db^o^a^t 
without  the  whde*  If  the  whole  had  been  !!^^JL3!!!^ 
taken  down^  or  recorded,  at  the  time,  we  1^^^^^,^ 
would  have  been   entitled  to  produce  the  otherwitnesseB 

*  to  prove  tr-* 

whole ;  and  the  notes  must  be  m<Hre  correct  evidence  « 
than  the  recdOection  of  the  witnesses  as  to 
what  they  stated. 

LoBD  Chief  Commissioner.-— This  is 
an  action  of  damages  for  a  malioious  prosecu^ 
tion ;  and  the  first  thing  is,  to  prove  the  ao» 
quittal ;  but  tiie  facts  and  drcumstances  winch 
led  to  the  acqidttal,  aie  no  part  of  this  casst 
The  prosecution  must  be  proved  to  have  been 
malidous,  and  without  probable  cause.  The 
pursuer  wishes  to  make  out  the  malice,  and 
want  t>f  probable  cause,  by  comparing  the 
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mdence  of  Forbes  and  RobiiisDa  wiA'  ^&isk 
declarations.  By  consent  of  parties,  and  the 
Liord  Justice  Glerk  not  objecting,  we  have 
got  over  the  objection  to  his  examination; 
and  his  Lordship  having  stated  the  evidence 
of  tiie  parties,  it  is  now  ftoposeA  to  have  the 
evidence  of  anotiier  witness  proved  in  tiie 
same  way ;  but  why  may  the  witness  not  be 
called  to  give  his  evidence,  as  there  is  no  al- 
legation tiiat  his  evidence  differed  from  his 
declaration  ?  It  is  said,  if  the  evidence  had 
been  taken  in  short  hand,  that  the  notes 
might  have  been  produced ;  but  I  deny  tiiat 
tiiey  could.  It  is  then  said,  that  if  it  had 
been  taken  down  in  the  record,  according  to 
the  old  practice  in  the  Court  of  Justiciary, 
that  the  record  might  have  been  {deduced. 
It  may  be  bold  in  me  to  give  an  opinion  upon 
this ;  but  at  present  I  think  the  competency 
of  producing  it,  at  least  doubtfiil ;  and  that 
the  only  way  of  getting  the  evidence,  is  by 
eailing  tiie  witness.  Should  he  at  present 
contradict  the  testimony  he  formerly  gave,  it 
may  be  more  difficult  to  say  how  you  are  to 
ffove  what  he  formerly  swore ;  but  it  is  un- 
necessary  to  discuss  tiiat  now. 


Incompetent        The  Lord  Justicc  Clerk  having  stated^ 

to  prove  the 

opiiiiou  of  a  Judge  as  to  the  propriety  of  abandoning  a  prosecution. 
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tbat  iJie  tri^^  was .  abandoned  by  the  pub*      Ha&per 
Isc  fwsGmtor,  was  then  asked  whether  the  R0BiJ8oirs& 
Court  canoorred  in  the  propriety  of  the  aban^:      Forbes. 
donment  ?    And  whethc^r  at  the  teial,  or  in 
thd  address  to  the  Sfaeriffii,  the  Gmrt  made 
wy  observations  on  the  conduct  of  Mr  Forbes? 
An  objection  was  taken  to  both  these  ques^ 
tions. 

XiOAi)  Chief  ;  Commissioner.— I  have 
already  stated  so  iully  our.  opinion  on  the 
subject,  that  it  is  sufficient  to  say  we  think 
tbe  questions  incompetent. 

It  was  proposed  that  the  declaration  emit*  ciixmmsf^ces 

-    J    1  •. t  •      J    •      xi-      ^  which  it 

ted  by  a   witness,   wjaen    exanunea  m  tJae  ^as  fouxid 
precc^gnition' before  the  trial   at  Aberdeen,  r^S^^^pf^a 
should  be  read  to  him.  f^^rrfes 

Cockburn  objects,— They  wish  to  infer,  j^tnew  was 

•  /  '   imposed  upon 

tlfet  the  precognition  was  not  correctly  taken,  ^  "^"^  ^*" 
because  it  differs  from  what  the  witness  now 
states.  Suppose  the  witness  now  states  that 
every  word  he  then  said  was  false,  the  dedara^ 
tion  would  be  a  sufficient  defence  against  this 
action.  Thdr  proof  ought  to  be,  that  the 
declaration  w^s  not  fairly  taken  down  at  the 
time. 

LoBD  Chief  Commissioner. — ^It  is  quite 
dear  as  you  Btateit ;  but  I  suppose  they  mean 
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hakpsb  to  go  farther.  Tbey  ti  first  called  tiie  wit- 
BoBiN^oifs  ft  ness,  to  prove  the  facts,  different  from  the 
1^^!^^  statement  in  die  declaration;  but  I  now 
understand  they  mean  to  prove,  thatanim-« 
portant  statement,  made  by  the  witness,  was 
not  taken  down*  It  is  incompetent  to  read 
the  declaration,  to  shew  Ihat  the  &ets  are 
different  from  what  are  there  stated ;  but  it 
is  competent  to  shew  that  he  was  imposed 
upon  in  signing  it. 

indiunagesfor  A  barrister  who  was  present  dt  the  trial 
Secutionr^  *'  Aberdeen,  but  was  not  retained  in  the 
^^^^e  %u  efts^f  ^^s  asked  whether  the  prosecution  ap* 
^''ihWudS  P^^  ^  ^^  maUcious  ? 
tWnd^  of  ^^^^  Chief  Commissioner,— That  is 
^e  pirosecutor.  incompetent,  as  it  is  the  condusion  which  the 

Jury  must  draw  from  the  facts. 

He  was  then  asked,  what  the  Lord  Justice 
Clerk  stated  of  the  conduct  of  Mr  Forbes^ 
relative  to  that  trial  ?  The  Court  sttstidn^ 
an  objection  to  this  evidence,  and  also  to  the 
testimony  of  two  Jurymen,  who  were  tender- 
ed to  prove  the  same  point;  and  also  to 
prove  the  evidence  given  by  a  witness. 

Incompetent        A  witncss  having  proved  statements  made 

to  prove  the 

impression  on  the  mind  of  a  witness,  by  statements  made  by  a  defender. 
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by  Mr  F«fae6»  was  ado^,  whelikir  ^dieJEa-^     harpsh 
ptCBAm  made  cm  his  muui,  by  the  ekpros*;  Bommirft  & 
fljms  of  Mr  Forbes,  wa«  to  the  prgndke;  o£     ^obsm. 
Hnper  the  pursuer. 

liOSD   CbI£F    Q0MMISSIO]lif|U^T?-Xl^ 

^dmit  is  .4ifimiit.&oia.]9diat.^afiseftiA^^ 
trials  but  still  I  think  it  iuebu^^etent*:^' :  Y#ii 
have  already  got  £Mts^  .from  n^di.itis 
to  beiufened,  that  Forbes  stated^  tbalhe 
Ihou^t  the  pursuer  would  meet  witk  ikd 
punishment  mentioned ;  but  I  do  not  iSmk 
you  can  ask  the  witness  the  impresoitm  madift 
oahismind,  . 

»  .  .  .  •  .<  • 

A  witness  was  called,  to  prove.  statem^Olig  Competent  u> 

made  by  Forbes,  B&et  the  tiial.  mi^nfsmadebj 

Cockbum.—l  doubt  if  this  is  ecmpetenti  ^^  ^  **Sti^ 

especiaUy  if  they  were  made  after  tWa  acti«  S^^^ 
was  brought*  .   :  j  ^ecution. 

Lord  Chief  CoMMissiOK£R.-^It  a^ 
pears  to  me  competent,  as  slewing  the  tem^ 
per  of  his  mind ;  and  the  action  hairiag.  beeti 
brougiht,  I  rather  think  should  have  put  him 
mi  his  guaid  to  be  cautious.  » 

An  objection  was  taken  to  the  counsel  fnx 
the  d^^der  calling  back  a  witness  who  had 
}eft  the  bo:^ 
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HARrsm  Lord  CmcF  CommishonsBj^— I  nffi 
BoBivMHs  It  ne^er  be  a  party  to  an  attempt,  &£keat  to  ad* 
FoKBEs.  ^^  or  cat  oat  a  rqdy;  and  it  is  a  Hang 
which  ought  never  to  appear  above  gnound, 
even  at  the  bar.  Eioia  the  circwmsfamces  in 
iMch  this  witness  was  allowed  to  wiihxhnr, 
I  think  he  may  be  recalled. 
:   ilff^fTYiy  opened  the  case  for  the  porsner* 

J^rey,  fixr>  Robinson,  maintained,  that 
malice  was  necessary,  and  that  none  was 
proved.  The  deCsndeni  merdly  gave  ixKfoEma- 
tion*  The  Lord  Advocate,  thinking  tlie  pse- 
cognition  suffideit  to  warrant  a  trial,  proves 
that  there  was  probable  caose  for  giving  the 
information* 

Cockbumj  for  Forbes— The  pursuer  was 
suspected  of  reset  of  theft,  but  was  acquitted ; 
attd  two  years  after,  he  hopes  to  make  money 
of  it,  by  accusing  Forbes  of  a  matteioos  con- 

cq^ncy. 

'  In  the  proceedings  against  the  pursuar,  the 
defender  actedministerially;  and  being  a  Ma- 
gistrate, the  malice  must  be  proved.  In  proof 
of  it,  an  alli^ation.is  made,  that^he  dictated 
a  petition  to  himself ;  and  that  the  declara- 
tions were  falsified.  It  is  not  unusual  in  prac- 
tice for  a  Magistrate  to  dictate  a  petition. 
The  declarations  were  freely  and  voluntarily 
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signed;  aid  is  it  to.be  bome^  that. a  witneis     BiMm 
Asli.ommBf  at  the  dubttoe  of  five  yeanr^  ud  soiivms  a 
atate  diat  some  part  vf  his  dedamtion  way     ^^**^^ 
not  taken  down  ? 

Loud  Chisf  Commissiokeb.-— J  dudl 
liot  detsiii  you  with  many  (^wenrattofts ;  hut 
this  is  one  of  those  actions  wM^  the  law 
views  wi^  aaadety^  aa  it  is  of  isq^taee 
that  an  iadindual  should  be  eompensated^if  he 
has  suffered  wrong,  and  that  a  piibUc  officer 
diouM  be  protected,  if.  he  had  probable 
gronnds.for  acting  in  the  manner,  he  did.  In 
thiis  co99try,  {Hroieentions  &r  crimes  are  iii 
the  hands  of  puUic  officers,  from  Uie  Procu- 
rator Fiscal,  up  to  the  Lord  Advocate ;  so 
that  it  is  y^  improbable  tl^at  any  thing 
shoidd  he  done  malidously. 

To  support  this  action,  two  things  aie  no* 
cessary :— rlst.  Malice  agaiiist  the  individual, 
whidh  does,  not  require  to  be  proved  directly, 
but  may  be  inferred,  from  facts  and  drcum- 
s(ances«— 2d,  Want  of  probable  cause  for  the 
inosecutiooj  which  is  the  want  of  a  wdl 
founded  suspicion  that  the  crime  has  be^ 
committed  by  the  person  brought  to  trial.     , 

The  iMbory  of  this  case  seems  to  be,  that 
iron  is  taken  from  Messrs  Robinson,  and  the 
same,  or  similar  iron,  is  found,  in  Harper's 


HAiimi     pottdssioB.     He  is  aomfled^aad  bvoagbt  te 
BonnrMnrs  ft  tfMQ^^I  Septemb^  1815 ;  and  it  is  fioved  by 

tbe  Judge),  that  he  was  acquitted. 
'  1  ^have4Htle  doubt  as  to  fefot  fifldl%  upon 
^e  3«t  mid  3d  Issues^  as  liccmiidker  Httte 
ttiadd  oH  oa  them ;  but  I  wisH  you  td  utti^nd 
%^fike  #rst,  ^  it  e&{>laiii»  the  otheiC  The 
{Muri^uer  made  out  the  last  psatt  of  the  seeond 
farae,  and  indeed  he  eould  not  move  a  step 
wiiliout  tlus  \  but  the  fiist  btamli  is  the  ^st 
df  the  action.  The  drfe»dei«  haW  separated 
Aeir  defence,  as  ^y  were  entitled  to  do ; 
snd  unless  you  think  the  eonspiraey  proved^ 
you  will  consider  them  separate* 
.  As  to  RoHnson,  it  does  not  appear  to  me 
that  a  word  of  the  e^mce  applied  to  him  * 
sted  ii^  in  his  pi^tition,  he  does  not  accuse  the 
pursuer  of  reset  of  theft,  or  if  he  had  pro^ 
bable  cause  for  the  accuiElation,  this  wXL 
be  a  d^nee.  You  are  to  take  Harper  as  a 
pure  and  spotless  character ;  but  if  there  was 
jprobadble  cause  for  suspecting  him,  he  is  not 
ett<Atled  to  tecover ;  and  you  are  to  say  whie* 
ther  he  was  not  in  a  suspicious  situation. 

But  the  principal  matter  of  consideration 
is  asf  to  Forbes ;  and  here  it  is  important  to 
tibn^ider,  4hat  public  officers  should  not  be 
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jgteverdy  doaH  with;  bat  the  evidesee  o^t     Haepkb 
to  be  weighed  m  golden  scales.    I^  h!Owever«  jtoBinaoHfl  ^ 
you  think  the  eiMe  made  ou^  H  is  proper     ^^^'^^ 
that  dajni^es  isiiould  begiven^  as  tfaaro  caimot 
be  a  greater  derdtfotion  of  duty,  Ijian  tP  use  a 
public  criituatioii  for  the  purpose  <tf  opines- 


I  should  do  wrong  if  I  stated  mafiee  to  b^ 
proved  by  a  atig^t  oonversatioi^  or  by  proof 
ixf  burgh  jeakmsy  •  The  case,  therefore,  rests 
on  the  qwestioii,  whether  the  j^ecognitiflii  was 
fiurly  and  accurately  made  up. 

It  is  said  Rohinson's  declaration  mus|; 
have  beeu  improperly  stated ;  but  it  aj^peaiis 
to  me,  that  this  is  the  declaration  of  a  p^> 
son  anxious  to  tell  <he  truth ;  and  on  the  trial 
he  will  not  prove  the  iron,  as  he  ^dd,  not  seal 
the  bag*  Now,  a  person  who  meant  to  oonviet 
.th#  pursuer,  would  have  gone  aQ  lengtha,  and 
;p]:oved  the  goods.  This  appUes  also  to  the 
c^ae  of  Forbes ;  tar  if  they  formed  a  plan»  it 
would  not  be  to  aocu8e>  but  to  convict. 

What  was  stated  as  to  Forbes,  appears  to 
me  the  only  part  of  the  case  which  will  cause 
you  anxiety ;  and  here  you  must  not  rashly 
hold  a  public  officer,  who  has  a  great  duty  to 
perform,  to  have  abused  his  situation  in  this 
I  manner. 
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Har»b         a  part  of  t^p  dedaratioii  made  by  one 
R0BIVSOK8&  witness,  was  not  taken  down ;  and  the  dedaia- 

^2^5^  tion  of  another  was  not  read  over.  You  will 
judge  whether  the  substanee  is  not  takra 
down,  and  if  you  are  of  opinion  that  it  is,  the 
foundation  of  the  action  is  not  proved ;  but  if 
you  think  this  part  of  the  declaration  was 
withheld,  or  that  that  of  the  other  witness 
was  not  read  over^  for-the  purpose  of  midead- 
ing  the  Lord  Advocate,  <he  case  is  made  out. 
If  the  iacts  omitted  are  so  important  as  to 
indicate  a  malicious  mind,  you  will  find  da- 
mages ;  but  if  there  is  no  malice,  or  if  there 
was  probaMe  cause,  you  will  find  fw  ^  de- 
£niders. 

Verdict. — **  Find  for  the  drfenders  on  the 
^'  1st  Issue,  on  the  2d  Issue  for  the  pursuer, 
^  and  on  the  Sd  and  4ith  Issues  for  die  de- 
''  fenders ;  and  on  the  2d  Issue  they  assess 
^  the  damages  at  L.300,  against  George  Fof- 
**  bes,  one  of  the  defenders." 


Moncreiff  and  J.  A*  Murray  for  the  Fanner. 
J^rey  and  H.  H.  Drummond,  for  Robinsons. 
Cockhum  and  J.  Maconochie  for  Forbes. 

(Agents,  G,  Stmsorty  S.S*C.  and  Inglis  and  Robinson^  w.  s.) 
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koknsohs  & 
Forbes.  . 


Coddmm  moved  for  a  new  tfial,   and        iggi. 
statedi-^Tfae  ires£ct  is  against  evidaioe.   No     sf^!^i^ 
dmnages  vmce  proved.    There,  was  no  proof  2^*^^  ^" 
of  any  sudi  petition  as  is  mentioned- ill  the  pHcation  being 

made  oil  the 

Sd  Issue.    There  was  no  prodf  of  maliee  or  ground  of  an 
of  firaud  in  takii^  the  declarations.  theirs;  imd 

L»DC™CoHH.«MKE..-Weprin.  ^p^^ 
dpally  grant  the  xule  on  the  point  as  to  the  ^^^"^- 
petition,  but  the  whole  will  be  open. 

> 

After  reading  the  r^rt  of  the  evidenee^  jan.  24. 
the  LfOBD  Chief  Commissioner  stated — 
That  his  direction  to  the  Jury  had  been : 
That  on  the  1st,  Sd^  and  4th  Issues,  there 
was  no  ground  for  jBnding  damages,  as  the 
petition  produced  did  not  accuse  the  pursuer 
of  reset  of  theft :  That  on  the  2d  Issu^  it 
was  a  question  for  the  Jury,  whether  the  not 
reading  the  declaration  arose  from  imprc^r 
motives,  or  from  carelessness :  That  the  proba- 
bility of  no  improper  motive  in  a  public  offi- 
cer, ought  to  weigh  much  with  a  Jury ;  but 
that  the  question  of  malice  was  in  their  hands. 

Murray. — ^Malice   can   only  be  inferred 
from  the  impression  of  the  whole  evidence. 

2  c 
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(Jail.  Si,) 


HABPBm 

V. 

FOftBBC 


A  new  trial  is  asked  on  the  gionnd  oi  i 
mality,  and  that  the  verdict  is  contnuy  to 
evidence* 

The  petition  is  impn^parly  described  in  the 
Issae.  It  differs  fiom  the  summons  or  am- 
desoendence. 

LoaD  Chief  Cohhissiokbr. — The  Is- 
sues are  prq^axed  on  communings  with  the 
parties,  as  well  as  from  the  condescendence ; 
and  this  must  have  been  put  in  by  the  par- 
ties, as  we  eould  never  haye  substituted  this 
description  of  it. 

Murray. — We  are  not  bound  by  the  pe- 
tition, as  it  is  sufficient  if  the  accusation  can 
be  made  out  from  the  precognition.  An  er« 
ror  in  form  is  no  sufficient  ground  for  setting 
aside  a  verdict. 

The  other  ground  is,  that  tiie  verdict  was 
contrary  to  the  evidence,  which  is  a  most  di^ 
licate  ground.  The  question  here  is,  whe^ 
tber  there  was  any  evidence.  This  was  left 
by  the  Judge  to  the  Jury.  The  trial  was 
fair,  and  the  damages  moderate. 

Cockbum. — Here  the  verdict  was  on  no 
evidence ;  and  a  verdict  contrary  to  justice  is 
worse  than  any  number  of  trials,  though  a 
new  trial  is  an  evil.  As  to  the  first  ground, 
we  cannot  abandon  it.     The  said  petition 
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must  be  ihe  petitkm  i&  the  firct  Ifvue.    The     Ha&pek 
]dain  and  striet  meaning  of  the  Issue  must  BDfiiy6i>Ks& 
betaken.  ^"^""^ 

liOBD  Chief  Cohmission^. — Be&ate 
you  leave  this  point,  it  is  fxajm  to  state,  that 
we  4SQnsider  there  are  three  clauses  in  this  Is- 
aue^i  any  one  of  which  is  sufficient.  One  of 
the  charges  is  laying  the  precognition  before  v 
the  liord  Advocate ;  and  the  Jury  return  a 
general  verdict  . 

Cockbum.^-'We  think  the  clauses  are 
eonjunptive.  Withont  malice,  the  tran^mis* 
aion  is  nothing ;  and  the  malice  is  nothing, 
unless  it  indnc<^  him  to  transipit  We  un^ 
4erstpod  th^t  the  evidence  of  the  two  witnesa- 
es,  as  to  their  declarations,  was  rejected ;.  fer 
we  took  the  objection,  and  they  were  onjy  ad* 
mitted  to  prove  that  they  were  fraudulently 
induced  to  sign ;  and  there  was  not  a  word  of 
this  in  their  evidence^ 

LoBD  Chief  CoMMissioKER.--**This  is  a 
diflS^ent  objection,  as  it  resolves  into  misdi- 
rection in  point  of  law. 

Cockhurn. — We  might  have  taken  it  in 
that  i(»m,  but  wished  rathef  to  apply  on  ge- 
neral grounds. 

LoBD    ChIKF    CoiifMl9SI0N£E,'^It  IS  a 

very  delicate  matter,  setting  aside  a  verdict 
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Haepke     ^  contrary  to  evidence;  and  when  there  is 
^^To^bL  ^  ™^^  hahmdng  of  evidence,  the  Court  will 

not  interfere.  But  if  there  is  a  great  weight 
of  evidence,  which  the  Jury  have  not  con- 
sidered, the  Court  will  grant  a  new  trial. 
Here  the  ground  of  the  action  was  falsehood 
and  nudice,  and  the  Jury  have  found  damages. 
There  was  an  opinion  conveyed  to  ihem  by 
the  Courts  but  the  question  was  left  to  them, 
and  I  still  think  properly  left  to  them.  I 
stated  that  I  did  not  consider  the  conduct  of 
the  defender,  in  reference  to  the  petition,  to 
infer  malice;  but  I  left  it  to  ihe  Jury  to 
compare  the  declaration  of  the  witnesses  with 
tiieir  evidence,  and  to  draw  their  inference  as 
to  malice. 

In  this  case,  there  was  only  evidence  on 
one  side,  and  the  Jury  were  undoubtedly 
bound  to  pay  great  attention  to  it  But  as 
tiie  question  of  falsehood  and  malice  was  left 
to  tiie  Jury,  whatever  was  my  opini<m  at  the 
trial,  it  would  require  a  very  strong  case  to 
induce  the  Coiurt  to  interfere. 
^  Lord  Fitmilly. — I  request  leave  to  state 
a  few  remarks,  not  so  much  for  the  sake  of 
this  case,  as  of  others,  and  from  the  posdlnli- 
ty  of  this  being  quoted  as  a  precedent  When 
the  Lord  Justice  Clerk  was  called  as  a  wit- 
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neafc„yonr  Lordship  stated  the  great  danger     Hasper 
and  incoayenienoe  that  might  arise  from  the  RoBiK^iifs  & 
examination  of  a  Judge  of  a  Supreme  Giurt ;      ^^^^^^ 
bat,  at  the  time,  hoth  parties  were  anxious 
that  the  examination  should  take  place ;  and 
it  was  stated  by  Mr  Jeffirey;  that  there  was  a 
case  similar  to  this  in  the  Court  of  Justidaxy* 
I  ha¥e  since  gone  to  examine  the  record,  and 
the  case  was  the  common  one,  that  the  words 
of  the  witness  were  taken  down  at  the  time,  i 

and  Lords  Meadowbank  and  Hermand  were 
called,  to  proye,  that  h^  then  knew  what 
he  was  about,  and  was  not  an  idiot;  but 
the  Lord  Justice  Qerk  (Hope),  was  not  call- 
ed ;  and  so  far  as  I  know,  the  present  case  is 
the  first  instance  of  the  kind. 

It  is  a  mistake  to  say,  that  it  is  the  prac- 
tice here  to  put  Judges  on  their  oath.  It 
was  allowed  to  a  limited  extent  in  the  cases 
of  Monson  and  Watt,  but  I  hope  they  will 
not  be  followed  as  precedents. 

In  1754,  in  the  case  of  M'Kilk^,  where 
Ins  depointion  was  not  taken  down  at  the  time, 
there  is  no  Judge  in  the  list  of  witnesses.  In 
the  ease  of  Wilson,  from  the  Exchequer,  in 
1768,  diere  is  no  Baron  in  the  list  of  wit^ 
nesses,  though  there  are  counsel. 
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Harpeh         After  a  careful  escaminaticm  of  the  recoids, 
jtoBivfloirs  &  I  am  of  opinion,  that  there  is  no  foundation 
for  stating  it  to  be  the  practice ;  and  upon  the 
present  case^  I  agree  in  opinion  vdth  your 
lordship. 

LosD  Gillies.*— 'I  concur  entirely  on 
both  points. 
The  Court  therefore  discharged  the  rule. 


PRESENT, 
LORD  CHIEF  COMMISSIONER. 


J821.  Donaldson  i;.  Ewino. 

Jan,  U* 


An  action  for  An  actiou  for  remuneration  for  trouble. in 

ii^muneration 

for  superin-    superintending  the  building  of  certain  houses. 

tending  the 
buildup  of 

puses.  Defence,— The  claim  is  prescribed*  The 

service  was  understood  by  both  parties  to  be 
gratuitous,  and  the  defender  did  not  benefit 
by  it. 

The  Issues  were^  Whether  the  pursuer  wss 
employed  to  superintend,  ini^ect,  or  diiect 
the  execution  of  certain  buildings?     Whe» 
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ther  he  did  suparintend  ?  &c.   Whether  L.55»  BovALDaov 
or  what  other  sum,  is  due  to  him  ?  or  Whe*      Ewzwo. 
ther  it  was  uuderstood  that  he  was  to  act  gra-      ^-nr^ 
tuitously  ? 

The  first  witness  called  having,  on  his 
cross-examination,  heen  shewn  a  disposition 
to  ihe  property, 

Jeffrey.*-^The  defender  must  be  aware 
that  he  is  leading  evidence. 

LoBD  Chief  Commissioned.— I  con- 
ceive that  they  are  entitled  to  do  this  now, 
to  shew  that  there  was  a  written  title  to  the 
property. 

In  opening  the  case  for  the  defender,  Mr  An  opening 

-  i-it  11  1  counselnoten- 

Moncreiir  stated,  that  he  would  prove,  by  a  titled  to  read  a 
letter,  that  the  pursuer*s  name,  though  in  the  he  beUeyes 
contract,  was  there  by  mistake.  afUrwards 

Jeffrey..— I  olgect  to  reading  this  letter,  ^.  ^^  ^^' 
and  shall  object  to  it  when  offered  in   evi- 
dence. 

Moncrdff. — The  question  is,  whether  it 
was  the  understanding  that  the  service  was 
to  be  gratuitous. 

jLoed  Chief  Commissioner*-— The  ques- 
tion is,  whether  this  person  was  employed  to 
superintend  these  buildings ;  and  if  this  let« 
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BovALDsoK  ter  is  neeessary  to  make  the  case  intdl]gible» 
Mr  Moncrdff  is  entitled  to  read  it»  in  the 
same  way  as  he  migbt  repeat  it,  if  he  had  it 
by  heart.  I  am  not  now  going  to  decide, 
what  appears  to  me  perfectly  dear,  that  a  per- 
son is  not  entitled  to  aver  against  his  own 
deed.  I  have  to  deal  with  sensible  men  ;  and 
if  this  is  not  necessary  to  make  the  case  intel- 
ligible, they  will  not  state  it ;  but  we  cannot 
tie  up  an  opening  counsel  very  striedy. 
Counsel  must,  however,  state,  what  they  in- 
tend  to  make  evidence ;  and  we  give  tiie  bar 
credit,  that  they  will  not  state  any  thing  but 
what  they  believe  they  shall  make  evidence*  . 

Mr  Moncreiff  afterwards  stated,  that  one 
of  the  defender's  letters  would  shew  how  a 
case  might  be  got  up. 

LoBD  Chief  Gommissioneb.— How  can 
you  make  your  own  letter  evidence  for  you  ? 
You  are  not  to  suppose  that  I  am  to  admit 
it  ais  evidence  because  you  are  allowed  to  state 
it ;  and  though  I  am  unwilling  to  interrupt 
you,  yet  I  am  very  doubtful  if  we  should 
aHow  you  even  to  state  this. 

When  a  letter  of  Mr  Young,  agent  at  the 
time  for  the  defender,  dated  4th  March  1807» 
W/as  given  in  evidence. 
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More  object8.-^hey  are  not  entitlied  to    DoMALD^aN 
pn>ve  against  their  own  contract 

Cockbum. — They  mistake  our  olgect  in 
producing  it.  He  describes  himself  as  an  archi- 
tect ;  we  dispute  this,  and  wish  to  shew  that 
his  name  was  accidentally  put  into  the  con* 
tract. 

Lord  Chief  Commissioner. — ^My  wish 
is,  to  avoid  laying  down  any  rules  which  may 
exclude  any  thing  which  ought  to  be  admit- 
ted* It  is  dear,  however,  that  you  are  not 
entitled  to  produce  evidence  to  unsettle  a 
deed ;  you  cannot  gainsay  a  contract  solemn- 
ly entered  into ;  and  Mr  Cockbum  does  not 
rest  it  on  that  ground,  but  says,  though  the 
pursuer^s  name  appears  in  the  contract,  there 
was  another  person  more  trusted  by  the  de- 
fender. The  question  is,  how  that  applies  to 
this  case ;  but  this  will  be  mbre  properly  ad- 
verted  to  in  addresdiig  the  Jury. 

Another  reason  is,  that  the  writer  is  dead. 
Evidence  is,  by  the  law  of  Scotland,  admis- 
sible cS  what  a  person  deceased  had  said ; 
and  the  only  distinction  between  proving  what 
a  person  said,  and  what  he  wrote,  is,  that  in 
the  one  case  you  have  a  witness  on-  oath  to 
prove  the  statement^  and  he  is  indictable  for 
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DovALDsoK    peijuy ;  but  I  do  not  know  that  the  law  of 
Scotland  has  taken  the  distinction. 
Mr  Cockbum  withdrew  the  letter. 

Incompetent        An  obi€Ction  was  taken  to  a  letter  from 

for  a  defender  ^  ■•ir    -r       11 

to  produce  a  the  defender  to  a  Mr  Laidlaw,  on  the  sub* 

letter  from        ,  /•   1    •    1 

himself;  unless  jCCt  01  their  hOUSCS. 

^Fivy  toit.      LoED  Chief  Commissioneb. — ^You  need 

not  state  any  reasons.  Letters  to  the  pur- 
suer are  received  to  explain  the  letters  from 
him ;  but  this  is  not  in  a  course  of  corre- 
spondence with  the  pursuer,  but  to  a  third 
party,  with  whom  the  pursuer  has  no  privity. 

M(mcre^. — If  the  name  of  the  pursuer 
being  in  the  contract  was  sufficient,  there  was 
no  use  for  the  trial.  If  we  are  not  allowed 
to  prove  all  the  circumstances,  the  justice  of 
the  case  is  excluded.  The  pursuer  must 
have  been  privy  to  this. 

LoED  Chief  Commissionee.— -I  shall 
be  very  sorry,  if  any  rule  I  lay  down  shall 
exclude  the  justice  of  the  case ;  but  on  ma- 
ture deliberation  I  shall  state  my  opimon.  I 
agree,  that  a  case  of  circumstances  may,  and 
must  be  proved,  and  that  the  res  gestcs  must 
be  proved ;  but  this  must  be  done  by  legal 
evidence.    It  will  simplify  this,  to  take  it  by 
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steps.  If  the  defender  were  put  in.  the  mU  Bokalbsoit 
ness  box,  you  could  not  examine  him.  If  he  ewi'mtg. 
had  said  any  thing  on  the  subject,  proof  of 
that  would  be  evidence  against  him,  but  not  for 
him ;  and  in  that  case,  having  a  witness,  upon 
oath^  you  are  a  step  higher  than  in  the  pre^ 
sent  case,  which  is  only  a  letter.  This  cor<>> 
respondence  may  enli^ten  your  minds  in  the 
mode  of  conducting  the  case ;  but  it  is  not 
therefore  evidence.  The  proof  must  be  vivU 
vocet  and  upon  oath.  How  does  it  appear 
that  the  pursuer  was  privy,  to  this  corre- 
spondence ?•  and  if  not,  how  can  it  be  used 
against  him?  If  you  shew  that  he  was 
privy  to  it,  then  it  will  be  evidence  against 
him ;  but  we  canuot  receive  it,  in  respect  of 
its  contents,  or  allow  you  to  prove  his  privity 
to  it  from  the  letter  itself. 

An  objection  was  taken  to  a.  letter,  the 
handwriting  of  which  had  been  proved  by  one 
of  the  pursuer's  witnesses. 

Lord  Chief  Commissioner. — ^^You 
might  have  cross-examined  the  witness  fiom 
the  letter,  and  confronted  him  with  it ;  and  it 
is  clear,  that  is  what  you  ought  to  have  done. 
The  leaning  of  my  mind,  however,  is  to  ad- 
nut  the  letter,  though  I  am  not  quite  satis* 


also  rejected. 
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DoMALDsoir    fi^  ^p^n^^  ii .  ij;  jijgg  m^  however,  appear  to 
irJ!-..      me  to  fix  any  principle. 

A  letter  from      When  aletterfiom  Mr  Young  was  offered, 

the  agent  of  o  --^ 

the  defender    Jefbey  objectfi,  he  was  agent;  and  this  is  the 

same  as  a  letter  fiom  the  party.    He  could 
not  have  been  examined  if  alive. 

Mancreiffl''^It  is  decided,  that  an  agent 
in  a  transaction  is  competent  to  prove  that 
transaction. 

LoBD  Chief  Commissioneb. — ^Being 
agent  in  the  cause  mi^t  add  to  his  bias  m 
&vour  of  the  party,  but  cannot  make  his  let- 
ters, any  more  than  those  of  the  principal^ 
evidence  against  the  opposite  party. 

Jeffrey^  in  opening  the  case,  and  in  rq>Iy, 
stated  the  &cts,  and  contended  that  he  had 
proved  them. 

MmcrAff^  Ibr  the  defender,  denied  the 
employment,  or  that  the  work  was  done,  or 
that  there  was  any  daim  for  remuneration. 

LoBD  Chief  Commissiokee.-— This  is 
a  very  short  case ;  for,  notwithstanding  the 
time  it  has  occupied,  the  real  question  is, 
whether  the  pursuer  was  employed  as  a 
tradesman,  or  was  to  act  gratuitously. 


I 


182L  THE  JUKY  COURT.  41« 

The  contract  in  which  he  is  named  is  here ;  bovauxiox 
and  the  only  thing  of  importance  to  us  is»  £wiKa. 
that  he  is  there  named  as  a  tradesman  ahout 
those  huildings.  -One  witness  swears  that  the 
pursuer  did  inspect ;  and  ifl  one  of  the  letters, 
he  is  desired  to  take  care  that  the  work  is 
done,  before  he  desires  Mr  Young  to  pay  the 
money.  As  there  are  &cts  and  drcumstancesf, 
you  must  take  this  evidence  into  considera* 
ii(m,  and  balance  it  with  the  evidence  of  the 
other  witness,  who  does  not  tecollect  his  in- 
specting. 

On  the  whole,  and  from  looking  through 
the  letters,  it  seems  right  to  say,  that  this  was 
not  a  gratuitous  employment,  but  as  a  trades- 
man. 

Verdict.—'*  Find  for  the  pursuer  on  all 
'*  the  Issues ;  and  on  the  3d  Issue,  that  the 
'*  sum  of  L.50  is  due  to  him,  as  a  just  and 
<<  reasonable  charge/' 

J^rey  and  <7.  8.  More  for  the  Pursuer. 
Moncreiff'uid  Cockhum  for  the  Defender. 

(Agents,  Tho.  LawiOHj  and  CampbeU  and  Mack.) 
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V. 

Innes,  &c* 


FRjESEVT, 
LORD  CHIEF  COMMISSIONER. 


1821.  O'Reilly  v.  Innes,  &c. 

FeKlS. 


Damages  for    Damages  for  apprehending  the  pursuer,  as 

apprehension       ^  7.       .  ^ 

on  a  meditaiio  ifi  meditatione  jugce. 

fug€B  warranU 

Defence. — ^The  warrant  was  properly  ob- 
tained and  enforced ;  and  the  statements  are 
false  and  calumnious. 


ISSUES. 

•*  1^/,  Whether,  on  or  about  the  26th  day 
"  of  August  1816,  the  defender  did,  in  the  pre- 
sence of  Richard  Wooley,  Esq.  one  of  the 
Justices  of  the  Peace  for  the  county  of  Mid- 
Lothian,  falsely  depone,  that  the  pursuer 
was  justly  indebted  to  him,  the  defender, 
**  the  sum  of  L.30  sterling  or  thereby,  being 
"  the  amount  of  an  account  for  sundries,  end- 
"  ing  on  the  23d  of  August  said  year,  for  the 
purpose  of  obtaining  a  warrant  for  simima- 
rily  apprehending  the  said  pursuer,  to  the 
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**  injury  and  damage  of  the  said  pursuer  ? 
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'*  36^  Whether,  on  the  occasion  a&resaid,  o'EsiLtT 
**  the  defender  did  emit  a  deposition,  that  he  uv^,  &c. 
*'  the  defisnder  was  credibly  informed,  and  be- 
**  lieved  in  his  conscience,  that  the  pursuer 
**  was  about  to  leave  Scotland,  in  order  to 
"  avoid  payment  of  his  debts,  without  having 
*'  any  probable  ground  for  his  beUef,  for  the 
**  purpose  of  obtaining  a  warrant  for  inea^ ce« 
"  rating  the  pursuer  as  in  meditatUme  Jvgce  ? 
**  and  whether  the  defender  did  obtain  such 
warrant,  and  did  apprehend  and  detain  the 
pursuer,  in  virtue  of  the  same,  in  custody,  to 
the  injury  and  damage  of  the  said  pursuer  ? 
**  3d,  Whether,  on  the  occasion  aforesaid, 
*'  when  the  pursuer  was  apprehended  in  vir- 
**  tue  of  the  warrant  aforesaid,  the  pursuer, 
«  or  Mr  Phiffips,  maU^^ontractor,  in  his  be- 
**  half,  did  offer  sufficient  security  for  his  ap- 
**  pearance  in  any  action  to  be  raised  against 
"  him  for  payment  of  L.30,  the  sum  alleged 
"  to  be  due  to  the  defender  ?  and  whether 
*'  the  defenders,  or  their  agent  acting  by  their 
authority,  did  illegally  refuse  to  accept  of 
said  security,  to  the  injiu^  and  damage  of 
**  the  said  pursuer  ? 

"  ith.  Whether,  on  the  occasion  aforesaid, 
"  the  said  Mr  Phillips  did  offer  a  draft  on 
''  his  cash  account  with  the  British  Linen 
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O'Reilly  **  Company,  to  the  defenders'  agent,  for  the 
iNN^  Ac.  **  allied  debty  together  with  the  sum  of  L.5, 
''^^'^^^^^  ««  allied  to  have  heen  the  expences  of  the 
'<  warrant  aforesaid,  making  in  aU  the  sum  of 
'*  L.S5 ;  which  offer  was  iU^^ally  refused  by 
**  the  defendens,  or  their  agent  acting  in  their 
'^  name  and  authority,  to  the  injury  and  da- 
^  mage  of  said  pursuer  ? 

^'  Bth^  Whether,  on  the  occasion  aforesaid, 
'*  and  for  the  purpose  aforesaid,  the  pursuer 
^  did  ofier  to  consign  the  aforesaid  sum  of 
«  L.85  in  the  hands  of  Mr  William  Trotter, 
^*  upholsterer,  in  order  to  be  paid  over  to  the 
^  defenders,  in  case  it  should  afterw&rds  be 
*'  found  due  ?  and  whether  the  defenders,  or 
**  tiieir  agent  acting  by  their  authority,  did 
^*  improperly  refiise  to  accept  of  said  consig- 
^*  nation^  and  liberate  the  pursuer,  to  the  loss 
**  and  damage  of  said  pursuer  ? 
*    *"  Damages  laid  at  L.8000." 

vctrff  theie*      ^^®  ^'  wituess  called  was Wooley, 

bdi^nodirw-  Egg.  who  was  Said  to  be  the  Magistrate  who 

tian  name  in         *  ^ 

the  list  served  granted  the  warrant. 

on^^e  oppon        Forsyth  and  Cockbum  object,  there  is  no 

cfiristian  name  or  designation  of  the  witness 

in  the  list  served  upon  us. 
Jeffrey. — ^They  cannot    state  that   they 
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were  misled^  or  did  not  know  who  was  meant^  o*R«iz.tT 
which  is  the  only  readon  for  a  list  being  iyM^,Ae. 
given.  ^-nr^ 

LobdChiefGommissioneb.— -Husis  one 
of  the  distressing  questions  arising  firom  this 
rule  as  to  lists  of  witnesses ;  and  I  do  hope 
the  bar  will  unite  to  correct  the  abuses  intro- 
duced by  it  In  hoc  siaiUj  however^  I  feel 
myself  bound  to  xefiise  the  witness.  If  he 
had  been  described  as  Justice  of  Peace  for  the 
epunty  of  Mid-Lothian,  or  if  his  place  of  re- 
sidence had  been  mentioned,  I  would  have  re- 
ceived him,  as  I  do  not  consider  the  want  of 
the  christian  name  to  be  the  same  with 
the  case  of  a  wrong  name.  The  admission 
that  the  signature  is  genuine^  ^goes  a  great 
way  to  prove*  the  warrant;  and  if  the  state- 
ment is  proved  as  to  the  execution,*  it  wilLshew 
that  it  must  have  been  got  at  an  early  hour* 
I  do  not  like  going  against  a  rule  of  this  sort ; 
and  1  hope,  so  long  as  it  exists,  agents  will 
be  attentive  to  have  the  descriptions  accurate. 

A  similar  objection  was  taken  to  the  second  circumstances 

in  which  a  wit- 
WltneSS*  .     "'         ness  "was  re- 

J^rey.—In  the  Kst,  we  design  him  rmd-  hS  d^^Soii 
ing  in  Edinburgh ;  and  the  following  day,  as  T^h  "^  te° 
soon  as  we  knew  it,  we  stated  his  trade.  ^  "**  '"■'• 

2  D 
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o*B«att  Lou>  Chief  Coinii8SiONBB.««»Wliat 
iM^Ae.  bis  been  dene  on  tlie  present  oocadon,  ap- 
'ujuL  ^*a^     p^j.g  j^  jjjg  suflBdent;  and  I  may  still  allow 

the  other  witneM,  under  tbe  power  given  hy 
theSMA  seetion  of  file  Aet  of  Sederunt 

pn^umstances      A  witeeii  tof  Ae  defender  was  caUed,  t* 

m  which  a 

written  docu-  piove  a  Mil  to  be  of  the  handwritrng  (si  f^ 

ment  was  ad- 

mitted,  altho'  pUTSUer* 

d^t^daysbe.      «/^^^  objects.-^TUi  wBs  not  produced 
fore  the  triaL  ^jj|  ^yg  before  the  trial ;  and  we  did  net 

expect  it,  as  we  rdKised  to  admit  it  to  be  ge^ 
nuine^— Act  of  Sed.  9ih  Jfdy  1817,  §  S.^ 
Russel,  Fenn  of  Fro.  Ajqp.  p.  97* 

Cockbum.'^Tbef  must  have  known  tiie 
doclonent,  as  Mr  Clerk  mentioned  it  in  open- 
11^  iSie  case.  It  is  produced  in  the  otiier  ac- 
tion; and  iii  the  drcumstanees,  tibe  ne^ed 
uras  pardonable.' 

Lord  Chief  CoMMtasioinER««^Mr  Cock- 
Imm  has  stated  an  argument  why  I  should 
receive  this  document,  but  has  not  stated 
any  cause  for  not  producing  it  before  the 
tdal.  It  sppeus  that  the  pursuer  had  suffi- 
cient notice  of  it;  and  so  far  the  objeet^Ae 
ndte  is  attained ;  but  I  am  ci^fed  on  to  de- 
cide on  a  technical  rule,  wfeaeh  makes  it  very 
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v» 


difiei]Ai  to  dneiitMgle  the  case^  « tlie  dee^^ 

may  affect  the  justice  of  both  cases.     Tke    in«^*c. 

qppreh^BaioB  when  no  ddbl  waa  Ale ;  apdAia 
docuiaeiit  is  offibred  to.  shovf  that  the  punoer 
knew  tiM  debt  wat  duew  If  it  »  adiatlied 
in  the  other  case,  the  defender  rsoBf  hare  a 
verdict,  though  in  this  case  there  nuiy  be  a 
verdict  against  hiBL 

It  ma  pecfeedy  tegular  Ibt  the  oemisel  to 
state  the  natun  of  the  dommeBty  hefion  givw 
isgit  in  enridrafe;  nd  it  was  equally  ivgukr 
for  the  oounsel  en  the  odier  si^  to  sfaip  the 
witness  fiom  apeddai^  ta  it 

It  is  said  the  pursuer  is  in  a  worse  SKtau^ 
taentiian&rithadbeenprQdiieed.  Th&case 
iqfqpeais  to  neneir^andBQl  paovidedJbr^  hot 
it  a)a»  ypcais  to  »%  that  ti^e  jmtioe  of  bath 
cases  cannot  be  got  at,  widjioat  admittxag  thia 
e^eaee ;  andi  Itoefim^  X  am  kd  to  i^ect 
tibe  tedbi^aal  olyectim  ki  fiivour  of  die  jusK 
tke  of  both  cases.  If  I  wkhhold  this  fieni 
the  Jury*  it  would  not  be  tnatb^  tibem  iat 
the  iMimflr  I  ought. 


A  letter  w»9  then  taid<»ed»idldAwaaasad  a  documoit 
not  to  be  psodueed  in  piopor  tkne    Mr  ing  ^y  ^t^^n 
Cockbwn  stated*  that  psoduction  on  tiie  sniie  the  ^thcuj 

before  the 
trial 
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day  of  the  week  bcfine,  bad  bwa  held  snf- 
fident. 

liOED  Chief  CoifMissioKuur— The  dqrs 
Quut  be  ooanted  acoordii^  to  kw ;  and  heie 
I  Gsooot  exensiae  discretioo.  It  would  be 
setting  aside  the  Act  of  Sederantp  were  I  to 
adnut  ihia* 

When  a  witness  was  called, 

Jeffrey  oljectod.— *Th^  mean  to  prove  by 
tins  witness,  that  he  believed  that  thepursoer 
was  aboot  to  leave  the  oonntry,  and  diat'  he 
was  owing  huge  sums  of  money.  This  is  no 
defence,  unless  the  defender  knew  it  at  the 
time. 

Cockhurn^ — ^We  mean  to  attempt  to  piove 
thai  he  knew  it,  and  are  also  entitled  to  ar- 
gue to  the  Jury,  that  the  reports  weoe  so  ge- 
neral, that  he  must  have  known  it. 

Lord  Chief  Commissioner. — The  de- 
fender must  bring  this  home  to  himiaelf ;  and 
I. will  give  you  credit,  that  you  mean  to 
call  witnesses  for  that  purpose;  and  ,lhat,  if 
you  &il,  it  will  be  want  of  proof,  not  of 
intention ;  but  if  you  fail  in  this,  the  evi- 
dence now  offered  must  be  struck  out.  There 
are  two  ways  in  which  it  may  be  brought 
home ;  either  by  direct  proof,  or  by  shewing 
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the  report  so  general,  that  he  cannot  be  oip^  crxxliy 
posed  ignorant  of  it  Bat  it  will  not  be  mf*  iirm,  && 
fieient  to  eiiew  tiiat  the  pursu^ '  was  in  rerjr 
distressed'  ciroanistances,  and  that  he  had  bor^ 
rowed  liirge  smns  of  money;  for  unless  the 
ddEbnder  knew  this,  he  oould  not  aet'upon  it. 

Clerk  opened  the  ease  for  the  pursuer,  and 
8tated*-«-No  debt  was  due,  as  the  gun  was  not 
delivered.  Hie  debt  sworn  to  by  the  de^ 
fsoder  is  four  times  the  amount  of  that  stated 
in  the  note  sent  to  the  pursuer*  The  ques- 
tion was  referred  to  the  pursuer's  agent. 
The  diligence  was  used  at  the  time  the  afi&ont 
would  be  greatest  There  was  no  ground  to 
beUeve  the  pursuer  was  leaving  the  country. 

Cockbum,  for  the  defender. — ^Whether  a 
debt  was  due^  depends  on  the  question  of  ac« 
counting;  and  if  the  debt  was  due,  the  de<- 
fender's  oath  was  not  fidse.  Assuming  that 
a  debt  was  due,  the  questions  are,  whether  we 
had  ^unds  for  believing  tiiat  he  was  about 
to  leave  the  country ;  and  whether  he  oflfeied 
flnaffident  caution.  Whether  a  creditor  is  bound 
to  take  caution,  or  even  contignation,  is  a  dif- 
ficult question  of  law. 

Jeffirey. — In  this  case,  as  the  person  of  the 
pursuer  was  invaded,  damages  are  presumed 
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HnUi  miliM  Hkj  oil  jotitily  thrir  net  Th0|r 
israi,  ftc  ^^e  not  ifnni  tint  the  debt  vns  ducw  iv 
4M,ftttlietiMif  theaiMt,  tbqr  ^«1  «qr 
crauiidl  iB  Idfie^f  4kit  tibi  wnMor  vw  fltfiMr 
tmy*  Ar  thg  pmyie  #f  tdcftMiiiiig  Aoi. 
Hi^  Lord  Chebp  CoMMaMiOMEm  Bbrtad^ 

-—That  the  first  question  for  the  oonsideni- 
tiHL  flf  tbe  Jury;  wh^  wbtAa  a  debt  of 
Xk80  irai  establUifid  to  W  dw  ?  Ott  Hm 
ftiioi,  he  Jbad  to  wk$te^  that  fke  fiat  Aoeat 
iif  ^Jhgw  WBxmst^  was  in  a  nete  firat  bao^ 
in  i&ak  theddit  is  dialed  at «oiy  IjJR.  16s.; 
and  as  tiie  gmt  was  retained,  whidi  eoasli^ 
tailed  tiK  pineifal  part  of  the  sans  m  At  uit-^ 
aouat,  lie  was »ot  im  aatusMaat  tp  tell  them 
that  it  aaQomited  tea  legal dfinuaid  Sat  ItM; 
but  that  tbejr  laaat  eonfliier  on  the  evidence^ 
Aether  ^e  demand  fee  L*^  1  Ja.  aaa  niissd 
ta  LiM  Ihe  foBowing  maanag« 

That  iheasBond  jquestien  wai,  adiethar  at^ 
£ble  Jafimnaliini  hadjhaea|;|vea»«afficiaat  ts 
nMaaoasiauiUeigiaaDdflf  fadlsf  in  the  dsi 
fioideK^s  asiadt  that  lihe  piaaaDr  iiad  it  m  M^ 
tBBipiBtian  ta  ieaia  fiosihiiidt  aad  aetani  ta 
iadand,  fo  thefrnqwa'af  avaidi^gthiripaf' 
ment  of  his  dehts  ? 

Ohi  tUs  it  iMist  beahaanml  that  if  iiie^ 
belieffad  the  evideiiee,  it  ^estaUaahed  that 
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O'ReiUy  widbed  to  haye  his  gun  ta  shoot  cEKiLn 
grouse  in  Perthshire-— that  th^  road  to  P^rtb  jxm^i^  ^ 
was  not  on  the  way  to  Irel^d^-^-and  l^t  his 
ot^eet  ill  gWBg»  was  iniooaidrteiit  with  hisjfflk 
capiiig  from  his  craditois.  That  th^re  fUd 
not  seem  snffieioiit  ofideiiea  to  estabiidis  that 
hia  pKiposing  to  go  to  Perthshire  was;  a  mere 
pteteoQC^  which  ufas  the  only  othear  eaq^kma- 
tion  that  could  he  given  of  the  e\ideQfiO- 

V^n^fit  for  tiie  pursuer. 

Lnmediately  after  the  verdict  in  the  pre- 
ceding  case,  the  foUowing  Issues  came  to  be 
tried  li^ween  the  same  parties^  and  upon  the 
same  evidence. 

ISSUES. 

'^  1^,  Whether  the  de&aders  undertook  to 
^^  lumish  a  stock  and  lodes  to  two  gun  bar- 
^  reU  delivered  to  them  for  that  purpose  by 
^^  the  pursuer,  and  to  deliver  to  hUn  the  gun 
''  in  questiQU,  finished^  previous  to  the  Sfiih 
<<  dtff  of  ibigimt  1816,  so  as  to  enable  him, 
^  the  pursuer,  to  set  out  to  the  shooting  on 
^'  that  day?  wd  whether  &e  defipoders  im- 
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(XUexllt     ^'  properly  failed  to  implement  die  said  agree- 

IirxE^,  Ac'     **  mcHt  ? 

**  £</,  Whether  the  defenders  agreed  to 
<<  finish  and  fiimish  said  stock  and  lodes  for 
*^  the  sum  of  L.18. 1  Ss.  ? 

<*  Sdj  Whether  the  barrels  of  the  saidgon 
^'  required  to  be  new  breeched?  or  whether 
^  ihe  pursuer  gave  an  order  fer  the  same  to 
"  be  new  breeched  ?'-' 

Jeffrey,  for  the  pursuer. — ^The  pursuer  is 
entitled  to  a  verdict  on  the  1st  Issue.  On 
the  2d  no  verdict  is  necessary,  and  on  the  Sd 
you  may  find  either  way. 

Cockburn,  for  the  defenders. — ^They  have 
not  proved  any  of  the  Issues. 

Lord  Chief  Commissionejei. — ^Fromthe 
manner  in  which  this  case  is  brought  forward 
it  is  difficult  to  pick  out  the  evidence  appK- 
cable  to  it.  The  first  part  of  the  1st  Issue  is 
sufficiently  proved;  but  on  the  second  part,  the 
evidence  is  more  obscure.  You  are  to  say 
from  the  drcumstances,  whether  the  pursuer 
has  proved  affirmatively. 

The  2d  Issue  must  be  found  for  the  de- 
fender. 

On  the  3d,  there  is  no  evidence  of  tbe 
order. 


1090. 


THE. JUBY  COURT.  4£5 


V^rdict*^'^  For  the  pursuer  on  the  ] 
le,  and  for  the  deCehdeni  on  the  8d  an 

C^erb^Jfffrey,  sod  J.  Campbell,  fbr  Ae  Panoer. 

For^th  and  Cockbum  for  the  Defenders. 

(Agents^  W.  DaOatf  v.  8.  and  D.  Fisher, J 


PRE8EVT, 
X.OED  CHIEF  COMMISSIONER. 


ROBEBTSON  V.  BaXTEB.  fIk  14. 


Reduction  of  a  deed  by  the  pursuer,  rati-  Finding  for  a 

-«•     «•      A«         V     *  dCTender  on  an 

fping  one  which  his  fath^  had  executed  on  issue,  whether 

J     i.i_  1    J  the  punuer 

aeatn-beu,  was,  by  fraud 

and  drcuni- 
yention,  in- 

Defence.— The  deed  by  the  &ther  was  a^^*^* 
a  proper  deed,  and  the  pursuer  voluntarily  «"^»w  *«<«»• 
executed  the  one  under  reduction. 


ISSUES. 

**  Whether  the  pursuer  was  induced,  by 
^^  fraud  and  circumvention  on  the  part  of  the 
''  defender,  or  those  acting  for  her,  to  sign 
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''  the  deed  terted^  tkb  day  of  Mtfcli,  one 
^'  tiiimiMndeii^liimdiedaadtenyeaMyia^ 
^  mg  the  death-bed  deed  of  fiettiemeiit  of  his 
^  kte'  firiiier^  WiDiflBii  Raberteeii^  cuwfcedei 
^*  in  CanoBgate,  dated  deventh  July  1808, 
^without  knowing  or  bdng  aware  of  the  oon-* 
^  tents  of  the  said  deed  of  ratiicationy  to  his 
^  great  hurt  and  enorm  lesion  f 


Aemnuei  not      When  the  case  was  called  for  trials  Mr  More, 

Deing  luinuh- 

ed  with  Buffi.  for  the  pursuer,  moved  to  have  it  delayed, 

cient  infimiuu 

tion  to  enable  aud  to  havo  another  agent  appointed  for  the 

Kim  tOCOSduct  ^  -  »  .j*  •     ^  • 

aa8e»not«ni£-  pursuer,  BM,  fiem  the  unpeoMfc  inionnation 
far  dda^g  a  fumished,  it  was  impossible  for  him  to  con- 
^^^^  duet  the  case^  and  that,  if  ajiy  pieeaeding 

took  pheo^  it  must  be  in  absenee  of  the  piw^ 

suer. 

Cockbum  and  Alison  for  the  defender. — It 

is  want  of  a  coie,  not  of  an  agmt,  vbidi 

makes  the  pursuer  wish  dday  ^ 

LOBD  ChXSF  COMKiaSiOHSRi-^To  <BI- 

titlemetoput  offtiie  case,  there  must  be  a  sa» 
tisfiictory  reason  stirt^ed,  and  an  affidavit  that 
it  could  not  be  known  before  the  last  day 
ofTfixm.  I  have  looked  tlufougli  ih^  papers ; 
amd  ibe  witnessof  in  the  list  aifiear  to  me 
to  be  persons  who  probably  know  the  fiictP  ^ 
the  case.    I  am  very  ready  to  do  any  thing 


liMtt  tlie  kir  wiU  tUow  Die  to  do»  in  m^       bomuumui 
get  at  the  justice  of  the  jentt.    But  tfaa  Aet     baxtxx. 
of  Padbmttit  k  impei«fivfl?^iid  Ac  aflSiAmt     '"'^'y"^ 
mmi  frtativ  tliit  the  agent  aiNmdstiad  iho 
caie  s^lfitcv  ihat  tiie  motikm  orald  not  hwn 
Imm  Slide  dming  the  T«m«    If  the  Mio 
goes  on  in  absence  of  the  pursuer,  the  de# 
fender  must  satisfy  the  Court  that  he  has  a 

c»ae;  and  perh^pe^  on  that  gmmd*  he  may 
onsmt  to  delay.  Byt  as  be  Beam  deter*- 
mkied  jk9  go  an»  tlie  punwer  must  eiiher  cooi* 
arot  to  »  veidN^gwig  against  hiin,w  proceed 
in  1ih«  irf;al;e  in  irhkb  it  now  ftaods. 

Two  lettan  wen  ofl^ved  in  endcnce.  ineomp^t 

£i^ei^62im  oi^ecta^^Th^  i»e  offiass  to  «d-  denJ^n  (^ 

i«ifif  ^JiA  ,^^^  -  to  compmiDiie 

IiPtoCsiKF  CoMMii$awNsn.f»-*If  tiiej 
anp  Ibr  1^  pnrpoie  of  ^ompnoniiffiiig  the  eaas^ 
Itiey  ^Mraiot  he  iwd,  whether  they  were  writ^- 
tm  hefixe  or  aftir  the  acyon  was  raised. 

Ci&ci^nmf^  lor  liie  defender,  aa]d--^llte 
am|^  (caae  here  is,  whether  a  man  sign* 
ed  a  paftJcnhr  deed^oagb  fraud;  and  if 
fan  dad,  whether  it  was  to  his  hurt  The 
pnmKr^  in  a  ease  of  this  #or(^  must  hring  the 
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BoSSftTBOV 


strongest  proof,  as  he  is  going  in  Ae  fiice  ojf 
his  own.solenm  deed. 

Brownlee,  in  opening  the  case  for  the  pur- 
sua:,  istated  the  facts  from  whidi  he  inferted* 
the  fraud ;  and  in  refdy  stated,  that  the  pro- 
perty ^as  admitted  to  be  of  considerable 
value* 

LoEB  Chief  Commission£B.-^I  cannot 
allow  matter  to  be  stated  to  the  Jury  that  is 
not  proved.  The  defender  insists  that  you 
nrust  prove  fraud  and  enorm  lesion.  Tou  did 
not  prove  any  thing  as  to  the  value  of  the 
property ;  and  you  cannot  now  call  on  them 
to  make  any  admission  as  to  the  vahie. 

(Tb  the  Jury). — ^In  this  case  ihesre  has  been 
some  unnecessary  delay,  by  the  discussion  as 
to  the  agent ;  for  the  evidence  has  beeii 
brought  forward  with  as  much  advantage  as 
it  could  have  been,  bad  the  case  been  put 
off.  The  only  evidence,  to  be  sure^  of  value, 
has  been  brought  by  the  defender;  but  it 
seems  to  have  been  omitted  by  the  pursuer 
from  design,  not  from  want  of  preparation. 

This  case  comes  from  and  returns  to  the 
Court  of  Session,  and  both  fraud  and  enona 
lesion  must  be  proved,  to  entitle  the  Court  to 
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iotexfece^  and  the  Issue  must  be  taken  all  bqbsetsov 
together.  Qaxtss. 

It  is  8|udy  the  want  <^  the  day  on  which  the 
deed  was  dgned,  isa  drcomstanoe  infemng 
finud.  But  thouj^  i&  thisthere  is  a  wantof 
p:ecy0n,  the  insertion  of  the  day  is  not  re« 
quired  by  the  statute  prescribing  the  forma- 
lities of  deeds. 

The  instrumentary  witnesses  were  d^  be- 
fore this  case  was  brought ;  but  it  cannot  be 
said  to  be  delayed  till  all  were  dead,  as  one 
person  was  alive  at  the  date  of  the  summons^ 
who  had  been  presei^t  at  the  execution  of  the 
deedi  The  case,  however,  now  rests  on  the 
testimony  of  a  witne^,  ^ho  is  \}XQV^ht  to 
swear. to  a  conversation  he  heard  ten  years 
ago,  in  a  spirit  shop,  between'  the  writer  q{ 
the  deed,  and  one  of  the  witnesses. 

In  considering  this  account  of  wh^  the 
writer  said,  you  will  attend  to  the  time  of 
th^  day,  the  testimony  of  the  other  witnesses, 
and  the  book  of  the  agent  ciontaining  his  ac- 
count, which,  as  he  is  dead,  is  evidence,  or  at 
least  admissible  to  try  the  truth  of  the  wit- 
ness's memory. 

Evidence  of  what  a  dead  witness  has  said 
is  admissible,  but  it  is  the  weakest  evidence,, 
and  not  of  itself  sufficient  to  prove  a  fact. 
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111  ft  esse  of  this  sott  you  myal  have  desr 
proof  that  this  was  not  the  act  of  the  panuav 
Imt  an  imposition  upon  faim.  If  you  think 
H  proved  that  he  was  adeep  at  the  time  the 
deed  was  prepared  and  read,  that  impfies 
fraud;  but  if  the  fiiets  and  circumstanees 
support  the  heaisay,  you  will  find  for  the  pur- 
suer. 

It  is  not  eveiy  inequality  tihat^  wiD  make 

aot  enorm  ksion  ;  and  what  wouH  be  so  in  one 
rank,  might  not  be  so  in  another.  This  is  a 
question  for  a  Jury  on  all  the  ftcts  and  cireum* 
stances.  The  vahie  of  the  property  must  be 
kept  out  of  view,  as  even  if  ibis  deed  were  set 
adde,  the  pursuer  would  not  come  intopos- 
sesidon,  but  would  ma:ely  be  in  a  situation 
to  can  in  question  Ink  £itiidf  s  settiem^t. 

V 

Verdict  fi>r  the  defender. 

>*, 

BrommUef  te  the  Pomier. 

Coekimm  and  AUnm,  for  the  Defender. 

(AgentS)  J<M  Sm/m^ry^juih  and  iVoM.  GraiU*) 
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fVywLSE  a  Paul.  mi. 

Feb.  19. 

An  Mtion  of  multiple^poinding  by  an  exe-  a  findii^  fbr 

rf      _  -  the  pursuer 

cutor,  to  asoertaiii  who  had  nffkt  te  one-  on  an  issue 
fifth  part  of  the  pxopaiy  of  the  bte  Dr  son  supported 
'Fawl&r,  in  whkh  the  Court  ci  SessMm  srat  propnet^^ 
the  following  Issue. 


ISSUE. 

^Whether  the  late  Andiew  Fowler 
^'  not  support  himself  by  his  own  industry 
^  with  propriety^  and  in  terms  of  his  fiither's 
^  will,  from  and  after  the  6th  day  of  November 
^  1809,  (when  it  is  admitted  his  fether  «ed,) 
^  till  the  said  Andrew  Fowler  attained  tibie 
^  age  of  80,  exdusiye  of  the  period  between 
"^  the  12th  of  April  1810,  and  the  a4th 
^  of  April  1813,  when  it  is  admitted  he  was 
*•  serving  in  his  Majesty's  service  ? 
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FowLxm  In  the  mulliple-pcniidiiig,  the  daimauts 
Paul.  Were  the  younger  chfldren  of  the  testator,  and 
the  defender,  who  was  assignee  of  Andrew, 
the  eldest  son.  The  clause  in  the  will,  upon 
which  the  question  arose,  was  as  follows: 
**  The  other  fifidi  to  be  reserved,  and  placed  in 
^^  the  funds,  until. my  son  Andrew  shall  have 
"  arrived,''  &c. 

The  Lord  Ordinary,  and .  afterwards  the 

'  Courts  decided  in  favour  of  the  defender ;  but 

on  a  redaiming  petition,  they  altered  the  in-^ 

terlocutprs^and  sent  die  above  Isspe  to  be  tried. 

A  probate  rf  a      The  &st  evidence  offered  for  the  pursuer, 

will  r^ectM,  * 

there  being  no  was  a  probatc  of  the  wilL 

witness  duled  '' 

toprove  the  Clerk  and  Murray 9  for  the  defender,  object. 
*  —The  will  ought  to  hate  been  produced. — 

I.Phillips,  897,  Sth  edit. 

Even  if  the  probate  were  proved,  it  would 
not  be  suflBicient. — 1 .  Phillips,  342. — ^But  there 
U  no  evidence  that  this  is  the  seal,or  that  these 
are  the  subscriptions,  of  the  deputy  registrar. 
— ^Robertson  v.  Gordon,  15th  November  1814. 

Moncreig^y  for  the  pursuer. — ^The  only 
chum  of  the  other  party,  is  under  this  will. 
By  the  law  of  Scotland,  this  probate  is  evi- 
dence, and  proves  that  the  wilfwas  produced 
in  the  Prerogative  Court  of  Canterbury. 
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T-heie  is  no  necessity  for  proof  of  any  writ- '    Fowlijb 
ing  in  Scotland    The  defender  does  not  aver;      paul. 
that  this  is  not  a  gennine  seal  and  subscrip- 
tion. 

Clerk. — The  question  is,  whether  this 
parchment  proves  the  will.  We  ought  to 
have  had  a  witness  to  explain  it,  and  also  the 
opinion  of  English  lawyers,  on  the  meaning 
of  the  indefinite  terms  of  the  will. 

Lord  Chief  Commissioner. — ^Among' 
many  questions  which  arise  in  this  Court,  this 
is  the  one  which,  of  all  others,  occasions  the 
greatest  anxiety. 

In  this  case,  the  parties  have  been  litiga-^' 
ting  since  1816.  The  right  of  the  defender 
is  by  virtue  of  an  assignment  to  a  sum  claim- 
ed under  the  conditions  of  the  will ;  and  if 
he  had  been  called  upon,  there  is  no  doubt 
that  he  would  have  admitted  the  will,  as  be' 
did  the  death  of  Dr  Fowled 

If  the  Court  of  Session  were  as  much  in' 
the  habit  of  directing  Issues  as  the  Court  of 
Chancery^  I  have  no  doubt  that  they  would 
have  directed  that  this  probate  should  be  re* 
ceived  as  evidence  of  the  will.  But  the  dif- 
ficulty now  is,  whether,  after  the  Jury  are 
sworn,  and  can  only  be  relieved  by  consent,  1 

2e 
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shall  turn  the  party  round  on  a  mere  tedmi- 
oal  objection. 

Were  I  to  introduce  my  private  knowledge 
into  this  case,  perhaps  there  are  few  who  have 
had  more  experience,  as  to  this  seal  and  the 
signatures ;  but  I  mention  this,  that  I  may  lay 
it  aside. 

I  am  most  anxious  not  to  decide  this  on 
the  law  of  England,  but  on  the  principles  of 
the  law  of  Scotland ;  and  I  am  most  unwil- 
lingly brought  to  the  decision.  But  here  I 
tibink  I  have  principles  of  the  law  of  Scot- 
land, as  well  as  of  England,  and  all  dvilized 
states,  to  guide  me. 

The  act  of  a  Court,  within  the  province  of 
that  Court,  must  be  held  sufficient ;  but  in  a 
foreign  country,  these  acts  are  mere  matters 
of  evidence,  which  must  be  subject  to  the 
common  rule. 

In  England,  the  law  of  Scotland  must  be 
proved  as  a  fact,  and  the  documents  authen- 
ticated. In  England  a  bond  must  be  proved 
by  a  witness,  but  in  Scotland  a  deed  does  not 
require  such  evidence,  but  must  have  certain 
solemnities.  If.  such  a  deed  wer^  produced  in 
England,  it  would  not  be  necessary  to  prove 
the  subscription  ;  but  it  would  be  sufficient  to 
prove  that  such  evidence  was  not  necessary  in 
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iScotland ;  and  ilie  kw.  biang  thud  plOTdd^  tW     ibwiift 
deed  would  be  teeeived.  Paul. 

Does  tHs  deed  come  proved  in  this  maiiner  ? 

If  I  were  satisfied  with  the  proof  of  thitf 
probate,  I  Would  admit  it  to  be  read^  as  the 
same  accuracy  is  presumed  as  to  a  tatdgn  will^ 
as  would  be  presumed  ol  a  wilt  within  the 
province  of  the  Court. 

The  case  of  Kobertson  goes  the  whole  length 
of  this,  that  there  must  be  proof  of  what  is 
necessary  in  the  country  from  which  the  do^ 
oument  comes. 

This  is  a  separate  country,  and  we  must  re- 
ject this,  as  no  witness  has  been  called  to  provef 
the  correctness  of  the  document,  the  signatures^ 
and  seal. 

« 

The  daim  by  A.  Fowl^  was  then  offered. 

CZ^^-^bjects. 

LoBD  Chief  CoMMissiOKSR.-^Accord-' 
ing  to  this  view,  the  Court  of  Session  sent 
the  case  here  to  be  tried,  when  there  was  no 
will  in  existence. 

After  mentioning  the  cases  of  Leven  and 
Young,  Vol.  I.  p.  850  and  876,  and  Thorn-. 
son  and  Clark,  Vol.  I.  p.  167,  Mr  Clerk' 
withdrew  the  objection^ 


486 


CASES  TBIED  IN  Feb.  19, 


wlMde  process. 


.:  The  ebum  was  then  given  in,  and  part  of 

it  read. 

A^HwlI^v.  -Mi^rroy.— They  must  give  in.  the  whole 
mLewIn  evi*  pl^adhigs  J  and  we  are  entitled  to  have  a  mi- 
eStt^  thfde^  nuto  and  the  interlocutor  upon  it  read.  In 
fender  to  insist  the  ease  Harper  v.  Robinson^  ante,  p.  393,  the: 

that  he  shall      ;  ^  ^, 

produce  the     dodarations  were  held  part  of  the  precogni-. 

tion,  and  were  read.  In  Thomson's  case,  it 
was  hdd  that  proceedings  in.  the  Court  of 
Session  only  proved  the  all^ation  of  the 
party,  not  the  existence  <^  the  deed. 

Cockbum. — Do  they  mean  to  say,  that, 
by  our  giving  one  document  in  evid^ice,  they 
ar^  entitled  to  give  in  any  part  of  the  pro- 
cess? 

« 

Clerk. — ^We  are  entitled  to  all  matter,  ex- 
planatory of  that  document 

.  LoBD  Chief  Commissioneb.-— The  rule 
iS)  that  when  a  party  reads  part  of  a  doca- 
ment  or  proceeding,  he  need  not  go  further 
than  he  chooses ;  but  he  puts  the  whole  in 
evidence ;  and  the  other  party  is  entitled  to 
have  the  whole  of  it  read.  The  question  is, 
whether  what  you  propose  to  have  read. is 
pars  Qwdem  negctii.  The  pursuer  gives  in 
part  of  the  proceedings  in  the  Court  of.  Se8-> 
sion,  and  you  say  you  are  entitled  to  give 
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other  proceedings^  as  cross  to  this  matter.    I     Fowlsr 
must  first  know  what  you  propose  to  give  in^       f^iol. 
before  I  decide  this.    1  am  anxious  not  fo  de- 
dde  any  thing  as  to  the  reply ;  indeed  that  is 
a  subject  of  which  the  Court  should  never 
know  any  thing. 

It  is  said  that  the  document  given  in  by  the 
pursuer^  entitles  the  defender  to  give^  at  thitf 
stage  of  the  cause,  any  evidence  from  the  pro- 
cess, that  may  be  an  answer  to  the  action.  I 
shall  regret  if  the  Court  has  laid  down  any 
such  doctrine.  After  looking  at  the  docu- 
ment, his  Lordship  said— -I  am  sorry  that  I 
intimated  any  opinion  before  seeing  this  docu- 
ment. It  is  complete  of  itself,  and  is  given  in 
to  prove  that  there  was  a  will ;  but  it  is  ad- 
mitted that  this  does  not  fix  it  on  the  present 
defender.  Can  it  be  held,  that  in  justice  or 
common  sense,  you  are  entitled  to  range 
through  all  the  productions  ?  Whatever  is 
ad  idem  in  this  document  given  in  by  the  pur-^ 
suer,  may  be  read ;  but  my  opinion  is,  that 
you  are  not  entitled  to  range  through  the 
other  documents  at  present,  though  it  will 
be  competent  for  the  defender  afterwards  to 
offer  them  in  evidence,  ai\d  to  shew  that  they 
are^i^omlpetent  evidencfe. 
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FovLsM        Wliea  the  executor  was  called  as  a  witness^ 
Pavc       .  Mwrmi  ob[ieot8,-~He  is  the  raiser  of  the 


ThTiS^oi  miiltiple^poinding,  and  is  liaUe  for  tlie  wn* 

an  actioD  of     majtmai 

muitipiepoiiid.  sequeiioes. 

aTiS"^"      ilfo7ic«j^.^He  merely  brings  the  money 

into  Court,  and  has  no  interest. 
Ckrk.'^The  interlocutor  must  he  read; 

and  I  will  shew  that  he  is  an  incompetent 

witness* 

Ij6B0  CmEF  COMMISSION£B.«-^t  is  not 


necessary  to  read  the  intcfrlocutor^  as  his  h&ng 
a  mere  party  on  the  record,  I  should  not  think 
sufficient.  In  all  cases  of  this  sort,  I  think 
the  Chancellor  would  direct  that  such  a  wit- 
ness should  be  examined ;  but  in  a  case  involy* 
ing  the  proceedings  of  the  Court  of  Session, 
it  is  impossible  for  me  to  proceed,  esicept  on 
general  principles. 

Iiord  QiUiesj  afterwards  came  into  Court, 
a&d  the  question  as  to  the  competency  of  the 
usecuitor  being  called,  was  ngsin  Stated. 

Clerk.'^Tbe  executor  has  a  huge  fund  to 
account  for,  and  has  to  justify  himself  in  bring* 
ing  the  multiple-poinding^  and  to  account  to 
cfery  one  fi>r  his  share.  M)iy  not  his  eon* 
duct  in  the  case  sul^ect  him  in  expences  ? 

Moncreiffl^-^He  is  dearly  admissiU^  as  h^ 
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has  conmgned  the  money.  Even  if  he  had 
not,  what  interest  can  he  have  in  this  Issue  ? 
If  he  had  not  paid,  he  must  pay  to  some  one. 
Even  an  adminislrator  is  admissible^— R^ 
V.  Gerdyne,  10th  July  1818. 

Lord  Chief  Commissipkeb. — ^My  great 
anxiety  was  not  to  run  into  any  technical 
difficulty ;  and  from  that  I  shall  be  perfectly 
relieved  by  my  brother.  If  there  is  no  teeh^ 
nical  difficulty,  my  opinion  on  general  prin- 
dples  is  dear,  that  it  must  be  made  outthat 
he  has  an  interest.  In  this  case  he  brings 
the  multiple-poinding ;  in  that  action  he  must 
pay  to  one  or  other,  and  must  thus  aooouat 
ten  the  last  fraction.  All  that  he  can  get  by 
his  evidence  is,  that  he  may  shift  the  respon- 
sibility ;  but  still,  if  he  remains  respondble  to 
one  or  other,  this  does  not  relieve  him  from 
any  thing. 

Lord  Gillies. — ^I  have  attended  to  this 
ejection,  which  is,  that  the  witness  is  a  patty, 
and  has  m  interest.  It  may  sound  strange ; 
but  the  raiser  of  a  multiple*poiiiding  is  in 
many  cases  nuuie  a  party,  without  his  know- 
ledge or  consent  In  this  case,  whether  it  is 
raised  by  the  witness  or  the  party  inteieited 
makes  no  difference ;  fitf  the  sununons  mdrdy 
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States,  that  he  has  a  sum  to  which  he  has  no 
daim;  and  all  he  wishes  is  to  know  to  whom 
he  ought  to  pay  it*  which  does  not  appear  to 
me  to  make  him  a  party,  to  the  e&ct  of  ex- 
cluding him  irofn  hang  a  witness. 

The  second  objection  is  interest ;  and  that 
i^Edudes  a  witness,  whether  he  is  a  party  or 
not*  In  this  caae,  it  is  a  matter  of  indiffer* 
«nce  whether  the  witness  accounts  to  Aor  B; 
.and  the  only  way  of  supposing  him  to  be  in- 
Jbevested,  is  to  suppose  that  one  will,  and  the 
i>ther  will  not,  exact  it  Suppose  the  case 
of  a  tenant  whose  landlord  dies,  and  that  the 
legitimacy  of  the  heir  is  disputed ;  could  an 
objection  be  taken  to  the  tenant  as  a  witness, 
that  he  expected  the  one  party  to  be  mwe  fa« 
^curable  than  the  other  ? 

Mr  Miller,  the  executor,  was  then  called- 

•On  his  re-^amination,  he  was  asked  if  he 

gave  in  a  minute,  consenting  to  pay  over  the 

:  diare  of  Andrew  Fowler,  in  consequence  of  a 

consent  from  the  &mily. 

Clerk  olgect&— 'This  is  iniDompetent :  the 
tenns  of  the  minute  wiU  appear  fiom  the 
paper. 

Xa)ri)  Chief  C0MMissioNEB.r-»The  raly 


•» 
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Question  is^  if  they  are  aet  entitled  to  tibi9>  in 
explanation  of  the  cross-examination.  I>u» 
jring  his  isross-examin^tiont  I  stated  that  the 
minute  would  answer  for  itself;  hut  I  thinJ^ 
Ithey  are  entided  to  this^  in  ex:plan9tK>n  pf  the 
answer  given  to  a  question  put  hy  Mf  Mur- 
ray, in  the  crossrexamination* 

A  wtlMss  was  called^  who  had  heen  iser*- 
^Mit  to  an  aunt  of  Andrew  Fowled  ahout 
fks.  years  ago^  when  he  was  living  in  his  aujDtt*s 
house ;  and  was,  asked>  Whether  did  Andrew 
Fowler  jbehav^  regdarly,  or  did  he  sdt^y  out 
w}i9le  nights  without  leave  ? 

Clerk  ohjects«-^Tliey  must  first  prove  that 
^t  thiU;  time  Fowler  was  imder  80.  But  the 
questitm  has  not  the  slightest  rdation  to  the 
Issue,  which  is,  whether  he  supported  him. 
self;  and  wh<&ther  housed  proper  mians  for 
jdoing  so.  The  Issue,  which  is  taken  from  the 
mil,  is  not  very  intdligibl^,  and  ought  tp 
have  beep  explained  ,by  the  opinion  of  ISng- 
liush  eoim^ ;  but  as  thist  was  not  done,  we 
piust  take  the  words  as  they  stand. 

liOitB  Chief  Commissioneb. — ^The  real 
questions  here  are,  Whether  this  witness  cap 
speak  to  ^he  time  ?  and  Whether  it  is  admis- 
sible under  the  Issue  ? 
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,  ■» 

'  The  witnefls  stated^  that  the  time  die 
speaks  ^  1VM  rix  yeaft  ago ;  and  it  is  praved 
that  Fowler  was  horn  in  1786.  There  there* 
fore  appears  no  olgection  as  to  like  time. 

The  next  question  arises  on  the  words  of 
the  Issue,  whidi  are  taken  from  the  wilL  The 
money  is  to  hdong  to  the  son  iti  a  certain 
event,  that  is,  if  he  supported  himsdf  hy  his 
<mn  labour,  and  if,  while  so  supportuig  &m- 
self,  he  acted  witii  propriety;  the  meaning 
of  whidi  I  hold  to  be,  acting  with  eotieetness 
in  pursuit  of  that  support 

Had  I  tslkm  an  objection  to  the  question, 
it  would  have  been,  that  it  was  a  leading 
question ;  but  as  that  is  easily  oonected,  we 
eome  to  attend  to  tiie  merits.  Tlie  pursuer 
is  trying  to  shew  tiiat  he  did  not  comj^y  with 
the  condition  in  the  will ;  and  is  it,  or  is  it 
not,  an'ingredient  in  thtt,  whether  he  lived  re- 
gularly or  not?  I  cannot  direct  the  order  m 
whidh  they  are  to  prove  their  case ;  and  in 
common  sense,  is  not  this  an  ii^redient  in 
the  proof?  At  the  same  time,  I  nevar  would 
think  of  stating  to  the  Jury,  tiiat  evidence 
of  dissipation,  though  it  is  clearly  admissible, 
^yas  su£Scient  to  support  the  case.    As  to  the 
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eSbefc  of  it»  I  hnre  already  saidr  as  iuacih  as  i»     v^wUhl 
pioper  at  lijla  stage  0f  the  proeeediii^.        ^  pau. 


JUiJlier  iifitB^BS  wJis  asked  if-Fqwla:  acfte^  incompetent 
withpffoprietf  ?  An  objection  lyftf^.t^ea  ta  ^^l^^^^,^ 
tbe  awwer,  that  it  was  not  cvidea^s. .  p^"««  *«^ 

^^       ^  '     '  "    '  '     '  -r  withmopnety. 

liQ&p  Chief  Gc(MMissioj^iaa.-rJ  ts^ot 
fca):e  ^>  93  I  tibial:  it  i({  not  evid^i^.  They 
Oi^ht  to  ask  as  to.&^  aid  tha  Jiuy  will 
forsot   l^eir  opiim%  wd  di:»w  tJie  «oi»61h^ 

aipii,'.     , .:         ,  -.   • 

.  Another  witness  was  asked  as  to  certain 
£iclbi ;  hut  m  <^J^tiim  was  tak^  that  the 
time  ifese  not  fixed.  ;       ! 

Momre^.-^U  ia  competent  for  ns  to  hring 
evidence  of  his  conduct  after  he  was  30,  tQ 
ihew  his  habits  before.   The  othcgr  party  bad  '^ '"' 
notice  of  this  in  our  ooudascendence. 

Lord  CiHiEF  CoMMissioKEB.~It  would 
toiKl  very  piwh  to  dispatch  and  regularity  of 
proceeding,  if  yon  would  fix  the  time.  This 
i»fty  ran  iuto  shades,  but  I  eannot  allow  evi- 
dence after  he  was  30.  It  is  extremely  dif- 
^eilH  &I:  the  Court  to  restrict  the  evidence  to 
the  0s^  period  to  which  it  is  properly  apr 
fHnssitik.    I  dp  not  me«n  to  lay  down  my 
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FowuEk 


general  rale  as  to  how  fiur  a  eondesoendenee  is 
a  notice  to  tlie  party,  as  in  many  oases  tiie 
condescendence  may  be  suflBuaAitly  precise  to 
be  held  as  notice.  Bnt  if  an  Issue  coming 
ima  ihe  other  G>nrt  restricts  the  question  to 
narrower  limits,  I  do  not  see  how  we  can  go 
beyond  it  In  the  present  case,  I  understand 
tiie  proc^to  be  limited  to  the  periods  from  his 
fathers  deatii  till  he  entered  the  navy,  and 
fiom  tile  time  he  1^  the  navy  till  he  was  of 
tile  age  of  30,  but  eaudusive  of  evidence  as  to 
conduct  after  he  was  30. 


Incompetent 
to  proye  the 
declaration  qf 
a  person  after 
he  has  a«ngn- 
ed  a  ri^t  to 
affect  the  inte- 
rest  of  the  aa- 
aignee. 


A  witness  was  asked  if  Andrew  Fowlor 
in  the  hospital  at  Dumfiies,  and  if  he 
had  declared  tiiat  he  did  not  support  him- 
self. 

Qerk  objected— That  tiiis  was  posterior 
to  the  assignation  to  the  defender. 

jIlfcmcres^-*His  dying  a  beggar  shews 
that  he  could  not  have  supported  himself 
with  propriety  only  two  years  before.  We 
have  nothing  to  do  with  tiie  assignation 
here. 

Lord  Chief  Commissioneb. — If  taken 
abstractly,  the  declaration  of  a  party  may  be 
given  in  evidence,  though  made  after  the 
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pmod  to  which  tte  eYidenoe  apfilies.  The 
only  question^  therefore,  is,  whether  the  de* 
damtion  of  one  person  can  be  broi^ht  to 
affect  another  to  whom  he  has  assigned  hia 
xi^t.  When  the  dechuration  is  made  sub- 
sequent  to  the  asrignation^  I  cannot  see  any 
prindple  of  justice  to  warrant  giving  it  in  evi- . 
dence.  This,  therefore,  does  not  turn  on  the 
time  at  which  the  declaration  was  made,  in 
reference  to  the  period  to  whidh  the  proof  is 
restricted ;  but  on  the  pzinciple'that  the  de- 
daration  by  a  person  after  he  has  parted  with 
a  right,  cannot  be  brought  to  a£kct  the  party 
to  whom  the  right  was  assigned. 

'.  An  objection  was  taken  by  the  defender,  a  witness  ad. 
that  the  designation  of  a  witness  was  not  ^j^rfecUjde. 
sufficient ;  a  wrong  name  being  worse  than  a  SJ^  ^  ^^ 
blank. 

Refermce  was  made  by  the  pursuer  to  the 
case  of  -^—  Wooley,  Esq.  in  the  case  of 
O'Seilly  and  Innes,  ante^  p.  416. 

LoBD  Chi£f  Commissionek.— I  cannot 
conceive  that  any  prejudice  can  be  done  by 
admitting  this  witness.  In  substance  and 
justice  this  witness  ought  to  be  called  and 
examined^ 

A  document 
rejected,  not 

In  the  course  of  his. examination^  he  pro-  JSrf**" 

eight  days  be- 
fore the  triiU. 
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dttoed  a  oomplaint  in  an  inferior  Contt^  psit 
ef  whidi  was  printed ;  and  was  asked  to  ea» 
plain  the  manner  in  which  certain  hlaaks 
were  filled  np. 

'  Menzies  and  C&rAr.-^Parol  evidence  is  not 
competent  to  prove  what  took  place  in  a  Conrt# 
This  is  not  a  record,  and  ought  to  have  heen 
produced  as  any  other  document* 

^SlbiUT^g^^^This  is  a  principal  reeofd^  and 
we  could  not  produce  it  before  the  trisl. 

Lord  Chief  Commissioner.— ^It  is  not 
necessary  here  to  enter  into  the  question 
whether  this  is  a  record  which  cannot  be 
removed  or  not.  If  I  had  been  conducting 
the  case,  I  would  have  thought  parol  evidence 
sufficient  of  what  took  place  in.  a  Court  (tf  this 
description.  But  the  present  question  is  ie« 
gulated  by  the  5th  section  of  the  Act  of  Se- 
derunt, 9th  July  1817^  by  which  a  diligence 
idiould  be  appUed  for ;  and  if  it  is  a  lecoid 
that  is  called  for,  a  note  should  be  served  on 
the  Keeper  of  the  Records.  This  paper  has 
not  been  treated  in  the  way  that  a  vnitten 
document  ought  to  be  treated ;  and  I  do  not 
think  this  a  case  in  which  the  party  is  ^titled 
to  call  for  the  ex^cise  of  the  discretion  vested 
in  the  Court,  and  theref(»'e  I  reject  this  paper; 

A  wftncM  re- 
jected, having 

been  improper-     Whcu  another  witucss  wss  Called, 

ly  desigiied. 
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tS^Ar  objected.-^H6  is  not  dengaed  as  a:     iimu^h 
porter^  though  he  is  one*  p^u?.* 

IiOBD  Chief  Comhissioneb. — ^I  under* 
stand  that  chairmen  are  not  porters,  and 
therefore  sustain  the  objection.    I  ^  never  saw 
such  a  case  as  this,  and  hope  I  never  shall, 
again. 

Cockbum  opened  the  ease,  and  stated  that 
the  Jury  had  only  to  try  the  &ct  in  the  Issue ; 
that  he  would  prove  Fowler  a  complete  pro-* 
fligate ;  and  that,  instead  of  supporting  him** 
self  with  propriety,  he  did  so  by  beggings 
borrowing,  and  stealing. 

Clerk,  for  the  defender — Stated  that  Dr 
Fowler  did  not  breed  his  scm  to  any  profes- 
sion, and  used  him  ill;  that  the  son  succeed^ 
ed  to  half  of  his  grand&ther's  fortune,  and  lived 
iqson  that,  when  not  employed  in  the  navy. 

LoKD  Chief  Commissioneb. — What  we 
have  now  to  attend  to,  is  the  question  at 
issue,  and  the  evidence  on  oath,  by  which 
that  question  is  supported;  for  statements 
unsupported  by  evidence;  must  be  disregarded. 

The  question  before  us  comes  from  the 
Court  of  Session,  who  wish  certain  facts  to 
be  ascertained,  before  giving  an  opmion  on 
the  terms  of  Dr  Fowler's  will.    We  are  not 
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FowKn  hete  to  judge  of  the  impart  of  the  will,  but 
to  take  the  terms  of  the  Issuer  and  apply  to 
them  the  evidence  and  the  principles  of  com- 
mon sense.  It  has  been  correctly  said,  that 
the  persons  called  have  been  of  the  lowest 
order,  and  that  no  person  has  been  called  to 
prove,  that  in  his  opinion  Fowler  acted  with 
propriety.  It  would  have  been  otgectionable 
to  have  called  evidence,  of  whatever  rank  the 
witnesses  might  be^  to  prove  that  in  thdr  opi« 
nion  he  acted  witib  propriety.  Some  of  the 
questions  put  to  those  who  were  called,  ap- 
peared so  otgectionable,  that  I  suggested  that 
the  opinion  wished  to  be  drawn  from  them 
was  the  conclusion  to  which  the  Jury  must 
come  on  the  proof  oifa^ts^  and  not  opinions. 
Of  the  rank  and  situation  of  tl^  witnesses 
you  will  judge,  in  estimating  the  credit  due 
to  them,  but  not  in  valuing  any  opinion  they 
may  have  given  on  this  subject 

The  terms  of  the  Issue  are  the  terms  of 
the  will,  and  the  first  fact  is  the  date  of  Fow- 
ler^s  birth.  The  pursuer  made  a  prima  fade 
caae^  shewing  that  Fowler  was  bom  in  1786 ; 
and  this  must  be  taken  as  the  date,  there 
being  no  evidence  on  the  other  side.  This 
would  make  the  terms  of  the  wiU  apply  to 
six  years;  but  from  this  must  be  deducted 
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tiiie  time  he  searved  in  the  navy;  and  liirhat 
was  said  as  to  his  conduct  dnring  the  period, 
he  was  in  the  navy^  must  he  thrown  out  of 
vieWy  and  also  any  evidence  that  may  apply 
to  his  conduct  after  he  was  30,  as  this  Cowt 
was  of  opinion  that  the  Court  df  Session 
meant  so  to  limit  the  question.  Mr  Miller^ 
the  executor,  said  he  would  not  have  paid  tjbis 
sum ;  but  that  is  merely  proof  of  his  opinion^ 
and  it  ought  to  be  put  out  of  view,  which  is^ 
the  strongest  proof  that  we  are  not  to  take 
the  evidence  of  opinion* 

From  the  terms  of  the  Issue,  it  is  clear 
that  the  ptursuer  had  to  struggle  with  a  ne- 
gative proof;  but  on  the  facts  proved,  you  are 
to  judge  if  this  perpon  supported  himself  with 
propriety*  It  is  said  you  are  to  judge  of  this 
according  to  the  conduct  of  other  sailors,  that 
bemg  the  line  of  life  in  which  he  was.  I  am 
not  sure  if  I  can  state  it  to  you  in  this  man« 
ner,  as  there  is  pregnant  proof  of  what  the 
£»ther  meant,  and  the  son  was  not  a  sailor 
till  after  his  father's  death;  but  he  did  get 
into  the  navy ;  and  if  you  find  him  anxious 
for  employment  in  that  profession,  that  is 
matter  for  your  consideration.  There  is  an 
absence  of  evidence  as  to  his  endeavour,  while 
out  of  employment,  to  get  back  to  the  navy ; 

2  F 
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FowLSft  and  it  is  matter  of  notoriety,  that  the  peace 
Paul.  was  not  till  after  1813.  Several  of  the  pro- 
minent &cts  proved,  if  they  stood  alone,  might 
not  be  more  than  could  be  proved  of  many 
young  men  in  the  present  state  of  public  man- 
ners; but  the  Jury  must  consider  whether,when 
taken  together,  they  do  not  prove  a  habit; 
and  whether,  in  the  circumstances,  it  could  be 
said  that  he  supported  himself  with  propriety. 
It  would  probably  be  better  to  find  a  verdict 
in  terms  of  the  Issue,  than  to  return  a  general 
finding  for  the  pursuer  or  defender. 

Verdict—*^'  Find  that  the  late  Andrew 
*^  Fowler  did  not  support  himself  by  his  own 
^'industry  with  propriety,  and  in  terms  of 
^  Ins  fiither^s  will^  from  the  date  of  his  fiither's 
^  d^th,  until  the  said  Andrew  Fowler  attam- 
^  ed  the  age  of  80,  exclusive  of  the  period 
^  when  it  is  admitted  he  was  in  his  Majesty's 
•'service,** 

Jlfoiicrq^aiid  Cockhum  for  die  Panaer. 

Clerk,  t/*  A.  Murrcuf,  and  MemdeSiiox  the  Deftnder. 

(Agents,  Thtmoi  ^awvn  and  P.  Camfb^} 
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Buowir 


PBEflEVTy 
tOEDS  CHIEF  COMlf iSSIOHXa  AJTB  QTLUaB. 


WzHTOVBfl. 


BitOWN  V.  WiNTOUeS.  1821. 

March  15. 

Damages  for  de&mation.  ^?"?"*^  ^ 

daimed  for  de« 
fvniatioii* 

Defence.— -A  denial  of  the  defiunation 
as  charged*  The  defenders  eiily  stated  facts^ 
vhen  regnlarly  ealled  as  witnesses  in  a  Court 
of  Justice. 

It  was  said  that  an  old  lady  had  hired  a  roMi 
in  the  Grass-market,  Edinburg^h,  and  had  de- 
posited fumitnre,  and  other  property^  in  it; 
and  that  the  defenders  had  raised  and  ciroift- 
lated  a  report  that  the  pursuer  had  broken 
into  the  rooRDiy  and  canied  off  the  prDpert]^« 

The  Issues  were»  1st,  Whether  the  defendms 
said  l3iat  the  pursuer  had  broken  into  k  rcfm, 
and  stolen,  or  seeretly  carried  away,  fiumtnie 
and  TalnaUe  psop^rty  ?  or,  Sd^  Whether  it  was 
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Beowv  true  that  the  furniture  had  been  deposited  in 
WiKTouBa.  the  room,  and  was  carried  off  by  the  pursuer  ? 
8d,  Whether,  in  an  examination  before  a  Ma- 
gistrate,  the  defenders  maliciously,  and  vdth- 
out  probable  cause  for  believing  it  true,  stated 
that  the  pursuer  broke  into  the  room,  and 
stole, or  secretly  carried  away, the  furniture,  &c.? 

An  objection  was  taken  to  a  question, 
whether  a  vdtness  got  any  information  on  the 
subject  of  the  furniture,  from  Miss  Downie. 

Hope.'^lt  is  said  the  defenders  originated 
the  story,  and  we  wish  to  prove  that  the  in- 
formation  was  ^t  from  others.  We  could  not 
call  Miss  Dowme,  as,  till  we  heard  this  lady 
named  in  the  course  of  the  evidence,  we  did 
not  know  from  whom  the  information  was  got. 

LoED  Chief  Commissioner. — ^The 
ground^  on  which  it  is  contended  that  the 
^eistion  is  competent,  is,  that  the  witness  is 
not  here,  and  tiiat  Ihe  informati(m  of  her 
being  a  material  witnyess.  Has  come  out  in  the 
course  of  the  trial.  This  circumstance,  how- 
crer,  will  not  alter  the  nature  of  tibe  rules  of 
•evidence.  The  real  question  here  is,  whether 
W6  can  get  from  this  witness,  the  hearsay  of 
anotber ;  or  whether,  if  that  witness  were  here, 
the  evidence  would  be  relevant. 
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■ 

This  is  an  action  for  defamation,  and  the      Beowk 
question  is,  whether  the  defenders  defamed    Wiktodes. 
the  pursuer.     Any  thing  as  to  defamation 
by  another,  person,  is  not  in  this  cause,  and 
is  not  matter  to  be  got  at,  even  on  cross-exa- 
mination of  the  witness,  if  she  were  here. 
It  is  not  the  less  defamatiop,  that  it  may  have 
been  stated  by  another ;  and  the  evidence  is 
irrelevant   in   any  view   of  the   case.      If 
general  report  were  proposed  to  be  given 
in   evidence,   still  proof  of  particular  facts 
would  not    be   admissible.     The  evidence^ 
therefore,  appears  to  me  incompetent,  even 
if  the  principal  witness  were  here.     It  is 
premature,  however,  to  suppose  that  I  liold 
any  thing  proved  against  the  defenders. 

During  the  cross-examination  of  the  sixth 
witness  for  the  pursuer,  the  Lord  Chief 
Commissioner  asked  the  counsel  tor  the 
pursuer  if  they  had  any  witness  who  could 
ifpeak  to  the  words  in  the  Issue,  as  the  cross- 
examination  was  unnecessary ;  but  that  it  was 
difficult  to  prevent  it ;  as,  after  the  witnesses 
were  dismissed,  others  might  be  called,  who 
would  render  the  cross-examination  materiaL 

A  witness  was  afterwards  called  to  produce 
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B]u>wir     a  plan  of  the  house ;  to  whieh  an  objection 
WvfTovMM.  was  taken^  that  it  had  not  heeo  lodged  with 
the  clerk. 

Load  6iLiiiE8.-*-l8  this  a  plan  of  the 
dmderi  I  really  think  the  pursuer  had 
better  get  on  a  little  with  the  proof  of  his 
oasck  before  he  proposes  to  produce  this. 

It  was  then  proposed  to  prove  that  the  fur* 
niture,  &c.  was  placed  in  this  room. 

LoED  Chief  Commissioner.*— The  ques* 
iion  here  is  not  whether  the  furniture  was 
placed  there,  but  whether  the  words  were 
spoken.  If  the  furniture  was  not  placed  there» 
it  will  no  doubt  aggravate  the  damages ;  but 
I  submit  to  you  whether  the  words  are  proved. 
On  the  8d  Issue,  the  words  are  proved. 

At  the  dose  of  the  evidence  for  the  pur* 
mer,  the  Loed  Chief  Cojd]M[issioN£B  «tat* 
ed»  that  the  Court  ware  of  opinion  that  theie 
was  a  manifest  distinction  as  to  the  proof  of 
the  Issues,  and  that  it  would  be  so  stated  to 
the  Jury.  That  on  the  first  diere  was  no 
evldepoe  to  sustain  the  d^famatcary  words; 
but  that  on  the  third  tha!e  was  a  case  to  go 
to  the  Jury,  and  calling  for  an  answer  fiom 
thede^nder.    His  Lordship  suggested  to  the 
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coimsel  for  the  pursuer,  whether  it  would  not      Baovir 
free  the  case  from  the  trash,  were  it  smt  to   Wnraoims. 
tile  Joiy  on  the  mn^e  Issue. 

This  was  not  agreed  to;  hut  the  case  was 
opened  for  the  defenders,  and  the  son  of  one 
of  the  defenders  (and  farotber  of  the  4ytfaersy 
was  oflPered  as  a  witness,  there  bemg  apemma 
terihim. 

LpBD  Chief  CoMMX8SiONEB.-«This  is 
not  a  transaction  of  the  nature  that  adndtsof 
the  plea  otpenuria  teslmnu 

■ 

FvOarUm  in  opening,  and  Jeffrey  in  re- 
ply, stated  the  facts,  and  maintained  that  die 
defenders  had  not  made  out  their  defence. 

Mancrdff. — In  this  case  the  pursuer  at 
first  charged  the  defender  with  >extra-judiGial 
slander,  and  called  as  defenders  all  who  could 
be  witnesses.  They  must  now  limit  thdr  case 
toihe  thirdlssue,  and  upon  it  they  must  prove 
malice. 

LoED  Chief  Commissionee.^— lifihallbe 
^tremdy  happy  if  I  can  be  of  any  service  in 
dearing  the  ground  in  this  case ;  but  itisone 
peculiarly  for  the  Jury,  there  being  oonfr^c* 
tory  evidence  as  to  the  residence  of  the  dti 
lady.    There  is  here  a  question  as  is  coin* 
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OHM  popnhr  defionatioD,  and  as  to  wbat  may 
be  called  judicial  slander. 

When  words  are  laid  in  a  specific  manner 
in  the  Issuer  the  import  of  them,  at  least, 
ought  to  be  proved.  There  is  only  one  wit- 
ness to  prove  the  private  slander ;  and  yoa 
win  consider  whether  the  witness  proves  the 
words  in  th§  sense  in  vdiidi  they  are  used  in 
the  Issue.  There  are  seven  who  prove  that 
the  words  were  stated  solely  in  consequence 
of  the  judicial  inquiry.  You  will  also  consi* 
der  whether  a  surmise  of  sometbing  un&ir 
with  respect  to  the  property  of  another,  might 
not  have  arisen  from  the  judicial  inquiry;  for 
it  is  not  necessary  tjiatit  should  have  amoimt« 
ed  to  a  felonious  act. 

The  act  charged  in  the  Sd  Issue,  is  the 
same  as  in  the  Ist ;  but  the  ques1i<m  is,  whe- 
ther it  was  done  maliciously,  or  whether  it  was 
a  pure  judicial  statement  ?  We  are  bound, 
when  judidally  called  on,  to  make  statements ; 
but  we  are  equally  bound  not  to  make  this  a 
doak  for  calumny.  There  are  drcumstances 
making  out  a  prima  Jade  cas$,  that  the  fiuni* 
tare  was  deposited  in .  the  house ;  apd  that 
would  be  su£Busient  to  take  off  the  presumpr 
tion  of  malice,  if  there  were  no  proof  on  the 
oth^  side.    But  on  the  part  of  the  pur^er> 
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several  mtnesses  were  called ;  and  you  have  b»ow« 
the  dedaratiou  of  Wintour,  which  the  pur-  Wnrrovmi. 
suer  has  made  evidence,  by  producing  the  pre- 
cognition,  to  shew  that  this  old  lady  did  not 
reside  in  this  house.  You  are  to  say,  on  com- 
paring the  testimony,  whetiier  there  was  pro- 
bable reason  for  the  defenders  making  tiie 
statement. 

Verdidr— For  the  defenders  on  the  first 
and  third  Issues ;  and  finding  the  first  part 
of  the  second  Issue  proven,  the  second  part 
not  proven. 

Jejg[rey  and  FuUarton  ibr  the  Ponoer. 
Manereiff'viii  Mope  far  the  Defendera. 
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VEE8EVT9 
LOBB  CHiXr  ooMxiflaxoirsB. 


^^1,  Chapelain  V.  Baillie,  fte. 


Haich  17. 


Bnnagef  ibr    An  actiou  for  the  rent  of  a  house  let  to  the 

the  rent  of  m      n^^    j. 

iiouae.  oeteiuier. 

Defence.-— No  bargain  was  condnded. 


ISSUES. 

'^  Whether,  at  Edinburgh,  on  or  about  tiie 
''  10th  day  of  December  1819^  the  defender, 
^  Aidiibald  Christie,  servant  to  Lieutenant- 
**  Greneral  Mathew  Baillie,  did  hire,  or  agree 
^^  to  hire,  for  the  use  of  the  said  General 
^^  Baillie,  a  house  or  lodging.  No.  18,  South 
''  Castle^street,  from  the  pursuer,  for  the  pe- 
^*  riod  of  four  months,  from  the  I6th  of  De- 
^'  cember  aforesaid,  at  the  rate  of  L.12. 12& 
^'per  month?  And,  whether  the  said  de- 
^  fenders,  one  or  both  of  them,  have  £uled  to 
^^  implement  the  said  agreement,  by  refusing 
<<  to  pay  the  stipulated  hire  at  the  periods  the 
^^  same  became  due ;  and  ^whether  they  still 
**  continue  to  refuse  to  pay  the  same  ? 
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^'  Whether,  at  Edinburgh,  en  or  about  tiie   Coamuoi 
^^  16th  day  of  Deoember  1819,  the  defender^  BAJWEt  *& 
^*  LieutenautrGeneral  Mathew  BailUe,  did  by    ^"^^"*~^ 
^^  hiHiBdf,  or  by  Archibald  Chriatie,  his  aeiE- 
^'  vaat,  acting  in  his  name,  and  by  his  autho- 
^^rity,  hire,  or  agree  to  hire^  the  house  or 
^  lodging.  No.  18,  South  Castle-street,  in  the 
^  City  of  Edinburgh,  from  the  pursuer,  for 
«^  four  months  £rom  the  said  16th  of  Decern* 
^^  her,  at  the  rate  of  L.12. 12s.  per  month  ? 
^  And^  whether  the  said  defender,  Grenera) 
^^  BaiUi^  has  &iled  to  implement  the  said     « 
^^  agreement, .  by  refusing  to  pay  the  stipulat- 
*^  ed  hire  at  the  periods  the  same  became  due ; 
**  and  whether  he  still  continues  to  refuse  to 
^  pay  the  same  ?'* 

An  application  was  made  on  the  6th  De«  '^^^ .  portiei 

/•I  M«  joint  de- 

cember  1820,  to  separate  the  case  of  the  two  fenden  in  the 
defenders ;  and  another  on  the  19th  February  don,  the  Jmy 
1821,  to  separate  the  two  Issues.  ^  jji^ 

On  the  first  application,  the  Lord  Cmim.jp  ^™^ 
CoMMiasiONEE  stated<~That  he  did  not 
think  it  fit  matter  for  the  Court  to  look 
into  at  that  time;  and  that  there  was  a 
teclmical  difficulty  in  the  way,  as  they  were 
joint  defenders  in  the  Court  of  Session.  On 
the  secwd  occasion,  his    I^iordship  said*— 
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CaAmjav    If  the  two  Issues  are  tried  together^  and 

mm 

jUxhisiK,  ftci  if  it  comes  out  that  the  servant  was  made  a 

party,  to  deprive  the  master  of  his  testimony, 
I  would  direct  the  Jury  to  return  their  ver« 
diet,  first  as  to  the  s^rant,  and  then  as  to 
the  master,  as  it  would  thea  he  the  duty  of 
the  Court  to  interfere. 

A  witness,  who  had  attended  General  Bail- 
lie  as  a  sick  nurse,  having  stated,  on  her  cross- 
examination,  that  the  General  did  not  like  a 
letter  sent  to  him  by  the  pursuer,  and  that 
he  had  given  up  the  house,    . 

Jeffrey,  for  the  pursuar,  objects. — ^This  is 
not  evidence,  being  merely  declarations  by 
the  defender. 

Lord  Chief  Commissiokeb. — ^The  evi- 
dence is  given ;  and  I  do  not  at  present  think  it 
incompetent.  You  asked  the  witness  as  to 
what  the  Greneral  said ;  and  they  are  entitled  to 
sift  the  witness,  to  explain  her  answer  to  your 
questions.  But  proof  of  the  contract  being 
abandoned,  or  of  its  never  having  been  en- 
tered into,  cannot  be  got  from  declarations  by 
Greneral  Baillie. 

It  is  clear  that  you  may  cross-examine,  to 
the  full  Ktent  of  the  examination  in  chief, 
to  try  the  truth  of  the  evidence  in  chief; 
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and  also  to  all  matter  that  may  try  the  accu-  Csapblaix 
racy,  or  the  general  character,  of  the  memory  Baillie,  && 
of  the  witness.  The  point  here  is,  whether 
the  questions  are  fair,  to  explain  what  you 
asked ;  and  I  so  consider  them. 

JBrown  opened  the  case  for  the  pursuer, 
and  stated — ^That  Christie,  the  servant  of  Ge- 
neral Baillie,  looked  at  the  house,  and  agreed 
to  hire  it ;  and  ordered  fires^  and  some  addi- 
tional furniture. 

Moncreiffl  for  the  defender.— The  pursuer 
noiistook  a  mere  looking  at  the  house,  for  hir- 
ing it.  There  is  no  evidence  of  authority  to 
Christie,  and  he  had  no  authority  to  take  the 
house. 

Jeffrey. — ^The  hiring  is  proved;  and  if 
hired,  it  must  he  held  to  be  hired  for  the 
General. 

Lord  Chief  Commissioner. — The  ques- 
tion here  is.  Whether  the  contract  of  hiring 
was  completed  ?  or  Whether  there  was  only 
an  intention  to  hire  ?  One  part  of  the  Is- 
sues is  now  out  of  question ;  and  the  pconts 
are.  Whether  Christie  had  authority  to  hire 
the  house?  and  Whether  the  house  was 
hired? 
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CHAPXLAnr  This  is  one  of  those  contraets  whieh  is  not 
Baillie,  Ac  reduced  to  nvriting,  and  where  pared  testimony 

is  admissible ;  for  though  there  is  a  letter  in 
this  case,  that  letter  is  not  intelligible  with- 
out the  parol  testimony. 

The  first  witness  is  the  one  on  whose  tes^ 
timony  the  hiring  depends ;  and  if  you  think 
the  hiring  is  established,  then  the  authority 
to  hire  must  be  drawn  from  aU  the  dreum- 
stances  of  the  case. 

The  testimony  as  to  the  precise  date,  is 
subject  to  the  observation  that  has  been 
made  upon  it,  that  the  witness  did  not  spe- 
cify the  reason  for  remembering  it.  You  saw 
ihe  witness  Christie,  who  appeared  to  me  a  fair 
witness,  and  he  has  now  no  interest  to  speak 
falsely. 

As  to  the  agency,  this  is  not  a  matter  re- 
quiring written  authority ;  and  it  appears  to 
me,  that  this  person  acted  with  others  as  if 
he  was  so  employed;  but  there  is  no  evi- 
dence  of  his  being  so  employed;  and  his 
own  evidence  goes  to  prove,  that  he  had  no 
authority. 

The  rent  might  have  been  proved  by  prov- 
ing the  value  of  the  house.  It  has  not  been 
distinctiy  proved,  but  seems  &irly  stated  in 
the  schedule. 


1«»1.  THE  JURY  COURT.  46* 

Verdict — ^**  For  the  pursuer  on  the  second    foetxxth 
**  Issue,  against  the  defender,  Lieutenant-Ge-  xhe  ieIxl 
^^  neral  Mathew  Baillie,  damages  L.52.  12s. 

*^^ffre^  and  Brown  for  the  Pnrsiier*   ^ 

Moncreijff' for  the  Defenders. 

(Agents,  James  Crawfird^  w.  s.,  and  CamfbeUKoA  Clayton^  w.  8.) 


P&ESEKT, 
THREE  LORDS  COMMISSIONERS. 


FoRTEiTH  V.  The  Eaul  of  Fife.  xrl!?il' 


March  20. 


Damages  for  defamation  in  a  judicial  pro^  Damages 
ceeding,    and  for  afterwards  circulating  the  wtl^n^L  % 
calumny.  ,  J^.^ 

■    f 

Defence. — ;The  averments  in  the  sum? 
mons  are  not,  and  cannot  be,  relevantly  laid* 
The  extr^udicial  slander  was  not  uttered* 

The  statements  made  by  his  counsel  were 
different  from  what  is  alleged,  and  the  de- 
fender believed,  and  had  reason  to  believe 
the  statements  made,  to  be  true.  They  were 
made  judicially,  and  are  material  to  the  quea^ 
tion  at  issue. 
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Fo»TEiTtf  ISSUES. 

Tbb  £a»i.  or 

^'""  In  this  case  the  Issues  were^  '*  1^  Whe* 

^'  ther,  in  a  cause  in  which  the  Earl  df  Fife 

^*  was  pursuer,  and  the  trustees  of  James^  Earl 

''  of  Fife,  deceased,  were  defenders,  the  fol- 

^'  lowing  words,  contained  in  a  petition  iu  the 

^  said  cause,  presented  to  the  Second  Division 

^  of  the  Court  of  Session,  on  the  9th  day  of 

^  January    1817—'  He   (t.   e.  Lord  Fife) 

'might,'  &c.    (quoting  a  paragraph)— -are 

false,  calumnious,  and  injurious  to  the  cha-- 

racter  of  the  pursuer ;  whether  the  Earl  of 

Fife,  the  defender,  did  himself,  or  hy  his 

agents,  maliciously  authorise  the  insertion 

^  of  the  said  words  in  the  said  petition,  to  the 

''  loss  and  damage  of  the  said  pursuer  ? 

"  id,  Whether,  at  a  trial  before  the  Jury 
^^  Court  in  civil  causes,  at  Edinburgh,  on  the 
^'  Sd  day  of  March  1817^  in  the  said  action 
''  between  the  Earl  of  Fife  and  the  trustees 
^*  of  the  late  James,  Earl  of  Hfe,  deceased, 
^*  Francis  Jeffirey,  Esq.  as  counsel  for  the  pre- 
**  sent  Earl,  did,  in  addressing  the  said  Jury 
^*  Court,  in  the  presence  and  hearing  of  a 
^  great  number  of  persons  then  and  there  0^ 
*^  sembled,  use  and  utter  the  foUowing  word^ 
^  or  words  to  the  following  effect,  viz.  *  That,' 
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*^  &&"  (quoHng  the  words  aUeged  to  have    wonnrrm 
^hem  spoken):  And  Whether  the  wonb  tbs£1iii.of 
'^  allied  to  have  hee&ispcJken,  as  aibreisaid^       ^^^^ 
^  are  fiilse,  calmnnious,  and  injurious  to  the 
«« character  of  the  piirraer   Fortdth;   and 
^  whether  the  defender  did  himself,  or  by  his 
agents,  maliciously  authmse  the  stfid  Fran-^ 
ds  Jeffiey,  Esq.  to  use  and  utter  the  words 
aforesaid,  or  words  to  the  same  effect,  to 
the  loss  and  damage  of  the  said  pursuer  ?" ' 
9d  and  9d. — ^The  second  and  third  Issues 
were  in  the' same  form,  but  contained  other 
words  alleged  to  have  beati  spoken  bytMr 
Jefl&ey  at  the  triaL . .  ; 

^^  6th,  Whether  notes  of  the  proceedings 
^  in  the  trial  aforesaid,  and  containing  the 
**  false  and  *  calumnious  words  aforesaid,  or 
'^  part  thereof,  were  circulated  or  published 
^*  in  the  counties  of  Banff  and  Elgin,  or  else- 
'^  where,  by  the  said  defender  or  his  agsnts, 
**  or  others  acting  undd*  his  authority,  to  the 
*•  damage  and  injury  of  the  pursuer  ?*' 

Mr  Cook,  who  was  agent  for  the  Earl  at  The  notes  of 
the  trial  mentioned  m  the  Issues,  was  asked  writer,  the  pro- 
as to  his  recollection  of  the  words  used  by  the  SfhVtl^^at 

counsel.  alrUt^ 

2    G 
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W^mrnnn  LoED  ChIBF   CcMf  HIMIOKBR^^Tlua  is 

Tas  eIIrl  ot  ^bi^^  best  evidence;  and  thqugh  it  mty  be 
^^^  good  in  eoBfinnatioii  of  the  sbort-inuid  f^ter, 
still  I  think  the  roost  siktisfiKstQiy  my  w^ulii 
be  taeall  the  short-himd  writer;  and  after 
he  imves  Ins  noteSi  to  ask  Mr  Qo9k  if  tbat 
agrees  with  his  recolleetioii. 

The  short-hand  writer  waii  eaU^dtaad  stated 
Ihat  he  had  not  been  »ble  to  find  his  oiigifiai 
notes  of  the  trial — ^that  they  hud  been  w^- 
laid,  lost,  or  taken  fix)m  him  without  Us 
knowledge.  A  oopy  was  made  of  the  esLti^d- 
fid  notes,  and  part  of  it  sent  to  Mr  C^k,wd 
part  to  Mr  JoUie,  the  opposite  agent 

JTumuKm,  for  the  pursuer,  stated  that  he 
wns  uncertain  how  they  ought  to  proeeed* 

I^oBb  Chief  Commissioner. — ^TheCourt 
eannot  tell  you  how  to  conduct  yow  eaa^  but 
^y  cap  inform  you  what  is  the.  best  eTidesoe. 
In  a,  case  of  this  sort,  the  hest  evideqoe  is  the 
original  note,  and  the  short-hand  writ»  to 
swear  to  the  translation  of  it,  You  muflt 
make  out  that  the  notes  are  not  to  he  found ; 
and  the  Court  will  conader  what  is  to  be 
done,  and  what  may  he  competent  in  absence 
pf  this  evidence. 

The  transcript  was  produced  by  Mr  JoUie 
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and  Mr  C0A9  and  Aey  vfete  enumned  tt  te    fmmhmm 
wketli^  the  notes  gave  a ooixeet  account,  so  tm eImlc^ 
far  as  ^y  recollected,  of  the  temsappikaUo     w^^ 
to  the  piu;s«er. 

Mr  Cook  was  agam  called  as  a  witness  tst  a  party,  by 
the  defender.    Hieie  buig  some  doubt  as  to  gem  as  a  wiu 
the  piopiiety  of  his  answering  a  question  put  ^^'pn"^ 
to  him,  the  LiOrd  Cnimt  Cohmissioner  ^el^^  "^ 
ob6erTed~*The  silence  of  an  agent  is  tibe  pri* 
▼ilege  of  the  party,  not  of  the  agent ;  and  the 
party,  by  calling  his  agent,  waives  that  piiti* 
lege. 

On  a  question  whether  Mr  Cook  olMenred  to  an  iHstum 
any  discrepancy  or  variance  betwixt  the  state-  defkmiagawit. 
ments  made  by  the  pursuer,  at  the  two  in-  ^  tTpS^ 
terviews  he  had  with  him  previous  to  the  first  ^^^^dTtte* 

▲^^  deiamatoiy 

^*     *  statements 

JTumion. — ^We  are  not  here  inquiring  ^eremadfe 
into  the  truth  of  the  evidence  given,  but  al« 
1^6  that  the  defender  went  out  of  the  case. 
This  matter  is  irrelevant  to  the  Issues,  and 
we  had  no  warning  to  be  prepared  to  meet  it. 

Jeffrey. — Malice  is  to  be  drawn  from  facts 
and  ciicumstances.  The  pursuer  states,  that 
up  to  the  day  of  the  second  trial,  the  defender 
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FoKTurs     teealed  him  as  bdCbre;  and  it  is  material  to 
The  Kablof.  shew  the  history  of  the  dbange  of  opinien. 
^^^^        The  statements  were  made  in  consequem^  <^ 
l^al  advioe,  and  not  from  malice. 

Lord  Chief  Commissioner. — ^IhdieTe 
the  Court  have  noTdouht  upon,  tiiis.  It  is 
perfecdy  dear,  that  the  case  resting  on  malioe, 
and  the  malice  resting  on  the  conduct  af  the 
party,  it  cannot  £sdrly  he  left  to  the  Jury, 
ivithout  allowing  the  defignder  to  put  in  the 
antidote.  It  is  for  the  agent  to  state  what 
took  place ;  but  ui^less  it  is  hrought  home  to 
Lord  Fife,  it  goes  for  nothing. 


Competent  to       The  witness  having  stated  that  he  did  ob- 

pfove  the  ge«  '  , 

neni  import  of  serve  a  discrepancy,  and  wrote  L<»d  Fife  fiil- 

a letter,  with-    i     •       .V  v-     . 

o«t  produdiig    ly  on  tnc  SUDjeCt, 

^^^^  2%oiiM07i.— That  letter  is  not  produced. 

Lord  Chief  Commissioner. — The  evi- 
denoe  of  the  discrepancy  I  consider  good,  but 
if  you  wish  the  ternas  of  the  letter,  it  must  be 
produced. 

In  an  action  y 

d^in^^awi^^  1^^  wituess  having  stated,  that  it  was  the 
tSt't^lS^e  opinio®  of  the  defender's  "Counsel,  that  the 
that  circum-     pursuer  ought  not  to  be  called  as  a  witness 

stances  affect-     *  ° 

ing  his  credit    at  the  second  trial,  was  asked.  Whether,  in 

were  collected 

and  communi-   consequencc  of  this  opinion,  he  collected  cir- 

cated  to  the 
defender. 
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cmnstaneeB  affecting  the  competeBcy;  or  credit    Ywnam 
of  the  witness  ?  and  Whether  he  submitted  the  Earl  <wf 
ihem  to  counsel  ? 

Moncreiffi-^We  challenged  the  defender 
to  a  proof  of  this  nature,  but  he  would  not 
undertake  it.  There  is  no  Issue  on  the  sub- 
ject; but  he  wishes  now  to  repeat  the  ca- 
lumnies^ .  when  we  are  not  prepared  to  meet 
them. 

.  Clerk  and  Jeffrey. — ^We  do  not  consider 
ourselves  bound  to  prove  the  information 
true,  but  merely  that  the  information  war- 
ranted the  objection  being  made.  We  are 
ready  to  go  into  a  proof  of  this,  if  they  are 
hardy  enough  to  meet  us;  and  they  were 
bound  to  be  BO  be&re  allowing  the  question 
to  be  put,  Whether  it  wai;  done  &Lsely  ?  If 
they  wished  us  to  specify  before  coming  to 
trial,  it  was  their  duty  to  call  on  us  to  do  so, 
as  was  done  in  the  case  of  Scott  and  M*6a- 
vin,  post,  p.  486.  All  we  mean  to  ask  is,if  Mr 
Cook  had  reasonable  grounds  to  believe  it 
trua 

2%o^7t^on.— >-It  is  agreed  that  the  issue 
must  bind  all  parties.  We  allege  falsehood, 
and  they  have  never  averred  the  truth.  As 
t^ey  did  not  plead  the  truth,  we  could  not 
call  on  them  to  specify ;  and  now  they  wish 
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F»m»itH    to  hftva  the  game  ben^  m  if  ibey  bad 
Tarn  Eabx.  of  i^edfiedr 

^*'  Lord  Chief   CoMMissiON]BiA.^-^W]itt 

Mr  Moacr^,  in  his  opemng,  stated  this  ques- 
tion^ I  WfUi  naturaily  led  to  the  cotifittdertttiwo:  of 
the  competency  of  the  evidenee;  and  now,  when 
the  question  occurred,  I  was  ready  to  give 
judgment,  on  hearmg  the  statement  for  the 
pursuer.  But  as  this  case  is  new  in  species, 
though  not  in  genus,  I  am  happy  thait  it  has 
been  more  fidly  argued,  as  it  affords  more 
time  for  consideration.  It  is  impossible,  how- 
erer,  that  a  judgment  given  in  the  course  of 
a  trial,  can  be  so  maturely  eonsidered^  as  one 
where  the  Court  has  more  time  foi*  delibera* 
tion.  The  question  is,  Whether  we  are  to  al- 
low Lord  Fife  to  go  into  a  course  of  examina- 
tion, to  rebut  the  all^ation  of  maUce,  and 
to  shew  that  he  had  such  information  as  ought 
to  operate  on  a  fair  and  hommrable  mhid  ? 

llie  qu^tiou  in  tli6  Issues  differs  from, 
that  of  popular  slander,  ^addeb.  consistft  in 
making  statements  injurious  to  another  per* 
son,  without  suffiisiettt  or  campuJb&re  cause. 
Xn  that  case,  the  calumny  ean  only  be  taken 
away  by  a  proof  of  the  truth  of  the  statementfl^ 
and  in  soeh  a  case,  we  have  cwupdhd'  a  partjr 
to  put  the  tmth  in  issua 
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Bat  IB  a  cftae  of  such  dander  as  iite  pB9^    F«aswn 
sent,  where  a  party  following  his  interest  is  thx  ^a&&  pr 
advised  to  make  certain  statements,  the  rule       ^^^ 
is  qnte  diffsrait.    On  tbci  one  side^fhe  aver- 
mtai  is,  amd  must  he,  that  the  stottomls 
were  malieious ;  on  the  other,  the  aniwor  n 
not  that  they  are  titLd,  but  that  he  bad  raisoil«- 
ftble  grounds  to  believe  them,  and  to  act  as 
he  did. 

The  case  belongs  to  the  same  class  with 
that  of  giving  a  character  to  a  servant,  whicb 
k  is  the  duty  of  the  master  to  give ;  and  no 
one  eter  thought  of  putting  it  in  issue 
wh^tto  tiie  inf(»maitioh  was  true*  All  that 
it  is  necessary  for  the  master  to  prove  is,  that 
he  had  good  reason  to  believe  it  true,and  evi- 
dence of  that  may  be  giten  on  the  general 
ifSEue.  An  issue  on  the  ianth  could  not  be 
allowed  in  this  dass  of  cases,  as  the  question 
18  not  the  truth  of  the  statements,  but  whether 
the  person  was  credibly  in&rmed. 

When  a  person  has  an  action  broi^ht 
against  him,  for  giving  a  charact^  of  a  ser* 
vant,  or  any  other  case  which  is  not  a  volun- 
tary ualawfiil  act^  the  way  of  irimtlang  the 
nialkk  jb,  by  proof  of  the  grounds  he  had  fdr 
giving  &^  character,  or  middng  Ihe  statement. 
And  in  the  present  case,  I  do  not  t^inik  in- 
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fm^siyb    jurtiee  will  arise  &om  dloiving  the  mvestigar 
tion. 


Tbb  Earl  of 
Fife. 


Mr  Cook  was  then  examined  as  to  the  in? 
formation  he'  received;  his  having  laid  it  be? 
lore  Liord  Fife's  counsel ;  their  resolution  to 
«tate  the  objection ;  and  his  opinion  whether 
the  statements  at  the  trial  went  beyond  what 
the  information  warranted. 
.    Xhuing  his  examinaticm,  he  was  desired  to 
look  at  a  paper  of  queries  which  he  Jiad  sent 
to  Mr  Young,  agent  in  the  country  for  Loid 
Fife ;  and  an  objection  was  taken  to  the  ques- 
tion whether  he  understood  it  to  contain  ho- 
lograph answers  by  Mr  Young. 
.    LoBD  Chief  Comkissionee. — ^My  dif- 
ficulty in  allowing  this  is,  that  you  are  calling 
on  this  witness  to  state  the  information  be 
got  firo^n  Mr  Young,  who  is  the  person  who 
ought  to  be  called.    It  appears  to  me  that 
this  difficulty  arises  fix>m  the  minuteness  of 
the  inquiry,  and  that  it  would  be  quite  suffi- 
cient to  ask  Mr  Cook  the  general  quertion. 

Competent  to   ' 

m^ntaw^m  '     Awitues*  being  asked  whether  he  heaid 
presence  of  a  j^j.  Walker  repeat  a  statement  made  by  the 

aeiender,witn-  *  •' 

out  caiiine  the  .puTsuer,  Subsequent  to  the  first  trial  in  JmA 

person  who        t:t.  #» , 
madethe  state-  smS  case,  x 
ment. 
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FlPE. 


l%omson  objects.-.- This  is  hearsay  V^hef    FoftTEtTB 
ought  to.  call  Mr  Walker.  The  eI&l  or 

Lord  Chief  Commissioneb.-^  The  ques* 
tion  is,  whether  Lord  Fife  got  the  informa- 
tion. We  cannot  tell  them  which  witness  to 
call  first.^  By  this  witness  they  mean  to 
prove»  that  the  communication  was  made  to 
Lord  Fife  in  presence  of  this  witness. 

:  Moncreiff^  apevied  the  case  for  the  pursuer^ 
md  statedT?-That  Lord  Fife  had  brought  an 
action ;  that  the  pursuer  was  called  as  a  wit- 
Bess;  that  a  new  trial  of  one  of  thelites 
was  applied  for,  and  obtained ;  that  in  the  ap- 
jdicatiou  jfor  the  new  trial,  at  the  i^iaj,  and 
subsequent  to  it,  his  Lordship  had  made  such 
an  attack  on  the  character  of  the  pursuer,  as 
rendered  the  present  action  necessary^ 

That  he  would  prove  the  habits  and  ch^- 
XBMsief  of  this  pursuer ;  the  sopiety  in  which  he 
lived ;  and  the  estimation  in  which  Lord  Fife 
held  bim,  ^p  to  the  date  pf  the  first  trial ; 
the  chiM?ge  after  thie  trial ;  the  words  spoken 
by  the  djefendefs  counsel ;  the  impresision  they 
produced ;  the  ^ect  pf  such  statements ; .  and 
the  circulation,  by  one  of  Lord  Fife's  &ctors, 

of  notes  of  what  had  been  stated. 

» 

. .    Tjiiat  in  a  case  of  tbis  sort,  the  falsehood 
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VosTBiTB    waif  preiumed ;  and  if  the  otiler  pnrtjr  medi^ 
Tk»^al  or  to  prove  tbem  true,  they  might  have  gdt  is* 

sues  fer  tilat  purpose.  We  eaOsd  on  the  de- 
fender to  fipedfy  in  this  ease^  as  mtB  doneinr 
Seott  and  M'Gavin ;  but  he  declined  don^ 
80^  knowing  that  his  proof  wonld  fail. 

We  thou^t  proof  of  fidsdiood  sufficient  to 
entitle  us  to  a  venfict  for  damages  m  this 
case ;  but  the  Court  held  we  must  prove  ma- 
lice. Malioe  is  to  be  iiifersed  fixxn  tilw  fiets ; 
and  if  the  statements  are  tgHae^  your  wiH^  fmu 
the  atrocious  natwe  ef  the  charges^  infer 
maMee. 

€^k,  for  the  defender. — When  the  {Rtr- 
8uer  was  called  as  a  witness,  the  drfendeSF  had 
an  interest,  and  consequently  a  rights,  to  stated 
all  legal  objections  to  bis  being  exatmnect 
He  was  entitled  to  state  the  objection^  to  af- 
fect the  credit^  if  not  the  oo^petency  6t  iSHe 
witness;  and  stated  the  otgecfdon  c;p<fi^iA^^efe; 
as  he  acted  by  the  advice  of  eounsfeL  in  snp^ 
port  of  his  action^  the  pufiBue#  must  iM&Gltiif^ 
that  though  a  party  has  a  g^  ol^eeUdu  toi 
witness,  yet  it  is  imlawfiil  to  state  it.  Ott 
the  principle  contended  for,  udtber  geuoal 
nor  special  objections  can  be  stated  to  a  witnesdL 
We  cannot,  as  in  England,  strte  gi^n^^  ob- 


jcctknt  to  a  ^vhacss;  bnt  it  was  finrm^y    Foswivir 
ooipeteiii  to  ttate  i^edal  Qb|detiolUL    Tkexe  xn  KlsLar 
must  be  some  means  of  doing  co  id  this       ^^^ 
Court;  aiid  sesroefy  a&y  tbisg^  short  of  kiiow- 
isag  the  statements  to  be  fiibe^  wiU  sid>jeGt  ti» 
party  in  damages* 

An  attempt  was  made  to  prove  malice ;  but 
it  is  dearly  eistabfiidied  that  the  defender 
never  wouM  hare  made  the  statementi?,  had 
lie  not  had  a  material  interest  to  do  so. 

Thomson,  for  the  pursuer.— The  defender 
knows^  that,  in  the  criminal:  court,  no  such 
proof  would  have  been  allowed,  and  could  not 
expect  it  to  be  allowed  here.  The  only  pos- 
sible reparation  for  such  injuries  wa&  an  apo« 
logy  or  an  action ;  and  you  will  judge  whe* 
tiier  daring  the  defender  to  a  proof  of  these 
eakrmnies  was  not  the  best  course  to  feOow. 

The  defender  wocdd  not  admit  that  the 
statements  were  made;  but  he  cannot  now 
deny  that  they  are  proved.  Not  having  been 
pfoved  true,  they  must  be  held  false— and 
being  fidse  and  calfBffiffi]ons»  they  must  be  held 
maUdbus.  There  is  no  instruction  from  the 
athes  Court  as  to  thie  proof  of  mafiee ;  an4 
htiugmg  forward  such  statements  where  he 
ymism  thiey  eouMt  not  be  proved,  is  what  Ift# 
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holds  BiaKee.    We  ¥rere  taken  by  smpnse  in 
THE  1^  OP  the  pioof  sdmitted  to  shew  his  leasoa  to  be^ 

lieve  the  statements  trae. 

The  defender  is  liable  for  de  acts  of  his 
ODnnsd,  and  the  statements  were  as  injnii- 
ously  as  they  were  Msely  made. 

LoEB  Chief  Commissioner. — ^This  case 
had  its  origin  in  two  £bnner  trials ;  and  though 
the  pursuer  is  not  a  person  of  great  rank,  yet  we 
must  do  the  same  justice  to  the  rich  and  to 
the  poor ;  and  the  humblest  individual  is  as 
well  entitled  to  daim  redress  as  the  highest 

When  the  pwsuer  was  called  at  the  fijst 
trial,  he  was  at  first  merely  examined  as  an 
instrumentary  witness;  but  afterwards,  and 
^t  the  second  trial,  he  was  examined  ^t  length. 
Some  proof  was  brought  of  discrepancies  in  his 
testimony ;  but  we  are  of  opinion,  that  that 
cannot  enter  into  your  consideration  in  f(«m- 
ing  your  verdict. 

Jn  the  present  case,  the  Issues  were  pre^ 
pared  in  the  Court  of  Session;  but  they 
would  have  been  the  same  if  prqpared  here. 
The  pursuer,  in  his  summons,  stated  this  to 
have  been  done  malidously ;  but  in  the  future 
proceedings,  he  dropped  the  all^ation  of  ma- 
lice ;  and  the  Court  would  not  send  Issues, 
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until  diis  was  again  inserted.     The  state-    Fonsna 

meat  which  a  party  is  called  upon  to  make  in  thb  eUl  or 
ptcHecating  a  daim^  is  very  different  from  to- 

luotary  slander ;  and  in  this  ease  it  is  decided 

by  tlie  Court  of  Session^  and  I  wo^ld  have 

held  so/ though  there  had  been  no  such  deeir 

sion,  that  the  statement  must  have  been  made 

maliciously^  to  entitle  the  pursuer  to  recover. 

The  malice,  too;  is  not  merely  to  be  inferred 

£com  the  statement ;  but  it  may  be  shewn^ 

by  proving  declarations  of  ill-will,  or  from  the 

statement  having  been  made  against  know- 

ledge,  or  wantonly  and  without  knowledge. 

Evidence  has  been  given,  and  properly 
given,  to  shew  the  familiarity  with  which  the 
defender  treated  the  pursuer ;  and  you  are  to 
consider  whether,  at  the  time  of  instructing 
his  counsel,  he  was  in  possession  of  the  infor- 
mation on  which  he  now  rests  his  defence. 

On  the  last  Issue,  which  would  be  popular 
slander,  we  upon  the  Bench  are  dear  that 
there  is  no  proof  bringing  it  home  to  Lord 
Fife ;  and  though  a  person  in  the  employment 
of  Lord  Fife  gave  notes  of  what  was  stated, 
yet'  communicating  the  notes  was  his  perso- 
nal act ;  and  on  other  parts  of  the  case,  there  is 
strong  evidence  that  the  defender  wished  to 
repress  discussion  on  the  subject. 
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FMMvrrH        The  inain  Issues  «8  the  ioeMid  Slid  Ibiyrtli, 
Tu  eIbl  of  and  the  materud  part  of  the  seeond  is  sltema- 

tire.  Material  &cts  have  been  pmnred^  but 
they  are  not  to  exdude  yon  from  ecnoderatMHi 
of  the  maltee ;  for  you  most  consid^  whether, 
sttbseqaent  to  die  defender  calKng  him  as  a 
intness,  he  had  proper  information  to  take  off 
the  malice. 

In  the  cross-examination  of  Oaneral  Duff, 
diere  is  a  most  material  passage  on  the  ques- 
tion of  malice,  as  it  shews  qfio  ammoy  with 
what  disposition  of  mind  the  defender  acted 
at  a  subsequent  period,  and  that  there  was  no 
malevolence ;  and  evidence  to  the  same  effect 
was  given  by  another  witness. 

You  have  seen  an  instance  to-day  of  the 
liberty  which  may  be  used  with  a  witness,  and 
the  nature  of  the  questions  that  may  be  put. 
I  am  not  disposed  to  draw  a  distinction  be- 
tween what  is  asked  of  the  witness,  or  offered 
to  be  proved  by  others.  The  vdtness  no 
doubt  may  refuse  to  answer,  but  putting  the 
question  is  not  without  prejudice  to  the 
witness. 

On  the  part  of  the  defender  you  have  had 
evidence  of  the  inquiries  made — ^the  com- 
munication to  counsel — and  that  he  did  not 
urge  them  to  make  the   statements.      You 
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liftire  had  evidence  of  the  infimnalion  he  had^, 
•ad  tilie  only  qoestioii  is»  if  the  defender  hod 
fidr  and  credible  infbnnation,  and  reiuonable 
ground  to  make  the  statement ;  for  proof  of 
the  truth  of  the  faets  would  not  have  been 
competent. 

The  words  are  proved.  The  question  is, 
whether  the  justification  is  proved;  and  if 
you  <liink  the  statements  were  made  with  a 
puro  mind,  you  will  find  a  verdict  for  the 
defender? 


Verdict— -*<  For  the  defender  on  all    the 
« Issues.*^ 

Th^mmh  Mtmcreiffi  Itumtden,  nni  Bobetis^,  for  the 

Punner* 
Clerk,  Jeffrey,  and  J.  A,  Murray^  for  the  Defender. 

(Agents,  J.  S,  Robertson^  w.  si  and  Inglii  ^  Weir^  w.  s.) 


PRESENT, 
LORDS  CHIEF  COMMISSIONER  AKD  PIT  MILL  Y. 


1821^ 
June  18. 


M*Nab  i;.  Telfeb. 


A  IhII  found 
to  be*a  £k:ti. 
tious  docu- 
ment, but  that 
it  was  not  re- 
Q  presented  at 

SUSPENSION  of  a  threatened  charge  on  a  bill  ^^^  ^^^  ^ 

°  delivery,  as 

^  cood  and  suil 

ncient. 


€€ 
€€ 
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itnab  of  ezchaiige^  on  the  gtoiind  Aat  the  only 
Tblfzb.  consideration  given  &r  it  vrsB  a  Hll,  whieh 
the  charger  knew  to  he  a  forgery. 

ISSUES. 

^  1^,  Whether  the  hill  in  process,  dated 
20th  May  1819,  for  L.66. 12s*  puiportiiig 
to  be  drawn  by  Joseph  Johnstone,  and  to 
be  accepted  by  John  Campbell,  Prases  (£ 

^  the  Society  of  Grocers  and  Spirit-^cslers  at 
Dairy,  in  the  county  of  Ayr,  which  bill  is 
admitted  by  the  defender  to  haye  been  the 
value  given  by  the  said  Joseph  Johnstone 
to  the  pursuers,  in  return  for  the  biU 
charged  on,  was  a  fictitious  and  &lse  docu- 
ment, in  respect  there  was  no  such  person 
as  John  Campbell,  the  supposed  acceptor, 
and  no  such  company  as  the  Society  of  Gro- 
cers and  Spirit-dealers  at  Dairy  aforesaid  ? 
'^  2d,  Whether,  at  the  time  the  puisueis 
received  the  said  bill,  dated  the  20th  May 
18199  the  defender  represented  to  them  that 

'^  the  said  bill  was  a  good  and  sufficient  or 

<<  genuine  document  ? 

'^  3d,  Whether,  at  the  same  time  the  pur* 

*'  suers  received  the  said  bill,  dated  the  20th 

"  May  18 J  9,  the  defender  knew  or  believed 


$€ 
€€ 
€€ 
€€ 
€€ 
€€ 
€€ 
€i 
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^^  that  the  said  hill  was  a  false  and  fictitious      m^Nab 
**  document  ?**  Telfeh. 

A  witness  having  stated  that  he  had  for«  incompetent 
merly  discounted  with  a  bank,  a  bill  which  parol  evideoce, 
he  got  from  the  defender,  and  which  not  being  bUL 
paid,  the  defender  promised  to  take  up  from 
the  bank,  was  asked  by  whom  the  bill  was 
accepted. 

Cockbum^  for  the  defender — Objected. 

LiORB  Chief  Commissioner. — ^Was  any 
notice  given  to  the  defender  to  produce  this 
bill  ?  If  notice  was  given,  or  if  it  is  proved 
that  the  bill  is  lost,  this  may  be  competent, 
but  not  otherwise.  I  have  no  objection,  how- 
ever, to  take  the  evidence  that  the  defender 
retired  the  bill ;  but  I  cannot  take  parol  evi- 
dence of  who  accepted  it. 

J^^ey  opened  the  case  for  the  pursuer, 
and  stated — The  question  here  is,  whether 
there  was  no  value  given  for  the  bill  in  ques- 
tion, and  whether  the  pursuer  was  by  fraud 
induced  to  put  his  name  on  it.  We  shall 
prove  that  Telfer  knew  that  this  was  a  for- 
gery. This  is  not  a  question  for  punish- 
xnent,  but  resisting  an   attempt   to  recover 

2  H 
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M<NiJB      from  the  pursuer  a  debt  due  by  an  outlawed 
Telfex.     felon. 

Cockhumf  for  the  defender.-— *The  observa- 
tions and  evidence  do  not  apply  to  the  Issue. 
The  pursuer  has  undertaken  the  proof  of  a 
transportable  felony.  Even  in  the  civil  question, 
the  presumption  of  innocence  applies,  and  you 
must  have  direct  proof  of  the  crime.  We 
are  not  here  to  try  or  form  any  opinion  on  the 
question  of  value. 

On  the  second  Issue  there  must  be  a  ver- 
.diet  for  the  defender.  There  is  no  evidence 
.  of  any  representations  by  him. 

On  the  third  the  pursuer  makes  his  stand ; 
but  the  evidence  does  not  apply ;  for  tiie  wit- 
nesses, though  they  disputed  Johnston's  sol- 
vency, never  suspected  forgery. 

Lord  Chief  Commissioner. — ^The  case 
has  been  closed  without  any  evidence  for  the 
defender,  and  none  was  necessary.  It  is  quite 
true  that  we  are  only  to  find  the  &ct ;  and  a 
distinct  answer  to  the  questions  in  the  Issues 
is  all  that  is  necessary,  as  the  case  is  not  final 
here. 

There  is  no  difficulty  on  the  first  Issue,  as 
it  is  admitted  that  the  bill  is  a  fictitious  docu- 
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Hiait ;  but  it  is  extremdy  material  to  attend  m ^Na^ 
to  the  terms  of  the  oth^  two  lituei^  as  they  Txupte. 
are  to  determine  the  case. 

The  Issue  is  inacouiate  in  not  stating  the 
date  of  the  transaction,  which  I  shall  state  as 
the  14th  August  1819 ;  and  the  time  is  ma* 
terial)  as  the  question  is,  whether  at  that  time 
the  defender  knew  that  this  was  fictitious. 
There  is  no  doubt  of  what  has  been  stated, 
that  fraud  must  be  proved,  and  is  not  to  be 
presumed ;  but  it  is  also  clear,  that  being  of 
a  secret  nature,  direct  evidence  is  not  to  be 
expected,  but  it  is  to  be  inferred  from  facts 
and  circumstances* 

After  stating  the  evidence  on  the  second 
and  third  Issues,  his  Lordship  siud~-Tfaat  if 
the  Jury  took  the  same  view  of  the  evidence 
with  him,  they  would  find  fi>r  the  defmder  on 
the  second  Issue ;  and  that  on  the  third,  diey 
must  ocmsider  whether  the  statement,  that 
**  things  were  not  ina  right  course  with  John* 
**  ston,"  applied  to  his  credits  or  his  conduot 
relative  to  this  transaction. 

Verdict — ^*  The  Jury  found  the  bill  a  fie- 
'^  titious  docum^t :  That  the  defender  did 
*^  not  represeat  it  as  a  good  and  sufficient  do* 
'*  Gument :  Utat  it  was  not  provra  that  he 
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sooTv      ^  knew  or  believed  it  to  be  a  fictitious  docu- 
m^Oayxx  &  ^*  ment,  at  the  time  he  gave  it." 


AV 

Othebs. 


Jeffrey  and  M'NeiU  for  the  Panuer. 
Cockbum  and  Anderson  Blair  for  the  Defender. 

(Agents,  Z>.  Mactavish^  w.  s.  and  Thomas  Cranstoun^  w.  s*) 


PKESEKT, 
THAXE  LORDS  COMMISSIONERS. 


•^«2i.  Scott  v.  M'Gavin  &  Others. 

June  25. 

^^SSbI^'    An.  action  of  damages  for  defamation.. 

Defence. — The  defender  being  ready  to 
support  by  evidence,  every  statement  made 
by  him,  waives,  an  objection  to  the  relevancy 
en.  the  ground  of  counter-de&mation,  by  the 
pursuer  or  his  friends. 

The  pursuer,  in  this  case,  is  the  Roman  Ca- 
tholic, clergyman  in  .Glasgow.  The  present 
was  an  action  of  damages  for  de&mation  in- 
serted in  the  Glasgow  Chronicle  newspaper ; 
smd  in*  three  numbers  of  a  publication  cdled' 


1821. 


THE  JUEY  COUBT. 


485 


the  Protestant  The  Issues  contained  an  ad^ 
mission  that  the  passages  were  writteb  and 
ecmiposed  hy  the  defends,  M^Gavin,  and  pnh- 
lished  hy  his  authority ;  and  after  quoting  the 
passages,  which  were  long,  the  question  was 
put>  whether  they  were  of  and  concerning  the 
pursuer;  and  falsely,  &c.  held  up  and  repre^ 
Baited  him  as  '*  having  improperly  extorted 
money  from  th6  poor  of  the  Catholic  per* 
suasion,  for  the  purpose  of  erecting  the  Ca^ 
thoUc  chapel  in  Clyde-street^  Glasgow,  to 
the  damage,"  &c. 


(( 


€t 


<€ 


U 


•Scot* 

•V. 

Others. 


The  defender  aslserted,  that  what  he  pub* 
lished  was  true,  and  there  were  four  Issues  on 
the  Veritas  convidi 

Ist^  Whether  the  pursuer  refused  to  bap^ 
tise  the  child  of  Henry  Courtney,  a  person  of 
the  Roman  Catholic  persuasion^  and  contribu- 
tor to  the  chapel,  until  he  should  pay  up  hist 
eontribution ;  and  afterwards  refiised  him: 
confession,  because  he  had  not  paid  it  ? 

2d  and  Mh,  Whether  he  refused  to  b^tise 
the  children  of  Philip  M^Geechie  and  John 
[Drain,  because  they  werjs  in  axrear  in  thsii* 
contribution  ? 

Sd,  Whether  the  pursuer  applied  to  twa 
individuals^  manufacturers  in  Glasgow,  to  re^ 
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OvaxBa 


SotTv      tain  ^  a  porliflii  ft£  the  weekly  ^Tilings  of 
U^AfiKt,  ^  wch  Ckthdiei  as  vne  employed  in  iheir 
^  wof1a»  to  be  applied  towardt  boilding  said 
"^  IU»nan  Catliolie  chapel  r 

Uudk^  At  a meetiBg  fer  piepariiqf  the TflBuesy pre* 

▼ieua  to  the  triail^ 
To  enutk  ft        J»  A.  Murray  and  JIf OMcr^said^-If  the 
SfteuSi^u!  statements  are  not  proved  fidse,  they  are  not 
l^^^^^j^^""'  slanderoQ^  as  it  is  not  a  convidtm  to  say 

dSTSst?  ^^  *^**  ^  person  extorted  money.    It  is  merely 

saying  that  he  obtained  it  by  presenting 
strong  motives.  The  nature  of  our  defence  is, 
that  the  statements  are  true;  and  we  will 
prove  the  general  fiict»  and  give  some  in- 
stances ;  but  as  we  have  not  a  diUgeno^  we 
oannol  specify  all  the  instances  we  shall  prove, 

LoBD  Chx£F  Commissxonee.— You  state 
Ae  question  to  be,  whether  this  is  slanderous, 
and  you  may  argue  this  at  the  trial;  but  it  is 
quite  a  difibrent  question,  whether  you  may 
prov?  the  truth.  No  doubt  you  may  take 
aw»y  the  damage,  by  proving  it  not  shnder* 
om;  but  the  questions,  whether  slanderous, 
and  whether  tru^  are  quite  different.  Toa 
may  shew  by  argument  that  it  is  not  stan- 
dsrouB ;  or  you  may  prove*  in  dimhitttion  of 
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damageSf  that  the  matter  was  generally  re-      scott 
ported ;  but  if  you  mean  to  prove  the  truth  m'6av»  & 
of  the  particular  facts^  you  must  state  them» 
with  time,  and  place,  and  person,  so  as  to 
put  the  pursuer  on  his  guard  what  you  mean 
to  bring  against  him. 

We  shall  at  the  trial,  but  not  now,  say 
whether  this  is  a  convicium.  Suppose  a  per* 
son  accused  of  a  heinous  crime,  it  would  be 
incompet^t  to  attempt  to  shew  that  the  ac- 
imsation  was  not  slanderous ;  but  it  would  be 
(Competent  to  prove  a  general  reputation  in  di-  ^ 
minution  of  damages.  But  if  it  is  intended 
to  prove  the  truth  of  particular  facts,  they 
must  be  i^iecified. 

On  the  Issues  for  the  pursuer,  your  defence 
is,  that  this  was  general  discussion,  and  not 
done  with  a  libellous  mind.  The  Issues  for 
the  defender  are  on  the  supposition  that  the 
statements  apply  to  the  individual,  and  that 
ihey  are  libellous,  unless  they  are  true. 

LoBD  Gillies.*— What  do  you  mean  by 
the  general  &ct  of  extorting  money,  whidi 
you  say  you  will  prove  ?  It  is  unintelligible 
to  me.  Another  part  of  your  plea  does  not 
deem  very  consistent.  You  say  that  these 
passages  do  not  apply  to  the  pursuer,  but  that 
ttey  are  true  of  the  pursuer.    You  say  if  they 
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Scott  Apply  to  Mr  Scott,  they  are  true  (^  him,  hut 
M'Gaviv  &  that  they  do  not  apply  to  him. 
v.gZ!^^  Lord  Fitmilly. — It  is  quite  clear,  that 
in  the  former  practice,  to  entitle  a  defender  to 
a  proof  of  facts,  the  answers  must  have  con- 
tained a  specification  of  instances,  and  the 
general  averment  has  been  repeatedly  found 
not  relevant 

A  defender  It  was  then  proposcd  to  allow  the  defender 

having  delayed  -  ,  .  -  .  ,  . 

to  amend  his  to  amend  his  answers,  which  was  opposed  on 
^ow^wd  the  ground  of  the  great  4elay  which  had 
j^ew^fictato    tatenphice. 

Lord  Chief  Commissioner. — ^We  may 
allow  them  to  fill  up  the  specification  of  parti* 
cular  cases  which  they  have  stated  generally, 
but  not  to  add  any  new  cases. 

Lord  Fitmilly. — I  think  it  would  be 
taking  them  sharp  to  deny  this. 

This  was  accordingly  allowed,  and  the 
above  Issues  in  defence  given. 

whena jusUfi-      At  the  trial,  when  the  pursuer  was  about 

cation  is  plead-  ,  i       t       .  /»       . 

ed,  a  pursuer   to  givc  evideucc  ou  the  justincatiou  by  the 

may  bring  evi^  j  ^     j 

denceuponit,  oeienaer, 

o^^rJiSi^  Lord  Chief  Commissioner— This  is 
tion.  perhaps  the  best  stage  of  the  case  for  us  to 

state  what  we  conceive  to  be   the  r^^uhr 
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course  of  proceeding  in  this,   which  is  the       scoTt 
first  case  in  which  the  Veritas  convicii  has    m^gIyivt  k, 
been  stated  as  a  defence.  2l?!!!f/ 

The  counsel  for  the  pursuer  are  quite  regu- 
lar in  what  they  propose  to  do,  and  are  entity 
led,  if  they  are  of  opinion  that  it  is  the  best 
course  to  follow,  to  produce  their  evidence  on 
the  Veritas  now ;  but  if  they  proceed  now, 
they  must  be  aware  that  this  is  their  whole 
case,  and  that  they  cannot  be  allowed  to  mend 
it,  by  calling  farther  evidence  in  reply.  It  ia 
not,  however,  the  whole  case,  so  fiu:  as  the 
cross-examination,  or  the  veradty  of  the  de<- 
fenders'  witnesses,  may  be  concerned.  The 
Court  are  at  present  of  opinion,  that  the  pur- 
suer, if  he  thinks  it  proper,  .may  reserve  his 
whole  evidence  on  the  justification ;  but  we 
also  think  it  right  that  he  should  be  aware^ 
that  by  stopping  here,  he  may  be  cut  out  of 
evidence,  which  would  have  been  competent 
If  offered  in  chief.  By  going  into  the  proof 
at  present,  however,  he  will  hot  afterwardi 
be  entitled  to  meet  the  defenders'  evidence 
generally. 

Mr  Jefi&ey  thanked  the  G)urt  for  this  sug- 
gestioib  9XiA  stated  it  to  be  their  intention  to 
lay  a  prinKi/acie  case  on  this  subject  beforfe 
She  Jqry. 
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Scott 

H'Oaviv  & 
Others* 


Fkffbl  evidence 
without  a  oer- 
tifieateof  coQ- 
TictiOD)  afibrds 

denoe  thata 
penoohad 
Deen  tried  and 
convicted  of  a 


A  witness  was  ealled,  wbo  stated^  ihat 
M'Geechie  had  been  tried  in  Scodand  seven 
years  ago,  and  that  he  was  now  in  Lancaster 
jail  for  passing  base  coin*  The  witness  then 
produced  a  certificate  of  the  conriction. 

Mancreiff^,  for  the  defender. — ^This  is  not 
evidence^  and  has  not  been  produced  befbie 
the  triaL 

LiORD  Chief  CoMMissioN£B.-^There  is 
%frma  facie  case  without  the  document. 


Circumstances 
in  which  a  wo- 
nian  was  re- 
ceived to  swear 
to  her  being 
married  to  a 
man  who  co- 
habited with 
another  as  his 
wife. 


A  witness  was  called,  and  asked  if  she  was 
married  to  John  Drain. 

« 

Moncreiffi — ^They  gave  us  no  notice  of 
their  intention  to  prove  siich  a  fact.  They 
mean  to  prove  Drain  guilty  of  a  crime,  and 
to  bastardize  his  child  without  any  certificate 
of  marriage,  or  calling  any  witness  who  was 
present,  or  ^ving  notice  to  Drain,  or  those  in- 
terested in  the  child. 

LoED  Gillies.— There  is  no  proof  that 
the  child  was  legitimate.  It  is  the  constant 
practice  to  admit  the  testimony  of  the  wife ; 
and  her  evidence  is  most  material. 

Cockbum  and  Jeffrey. — ^We  are  entitled 
to  prove  that  he  was  living  in  a  state  of 
bigamy ;  and  are  entitled  to  hold,  that  that 
was  the  reason  of  the  delay  in  baptising  his 
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dbOd*    The  woman  would  nol  be  a  oompe-      scon 
tent  witoen  in  a  deckiatof  of  marriage,  but  m^Gavin  & 
she  is  80  in  all  cases  where  she  is  not  in*    ^^^^^^ 
terested 

LiOBD  Chief  Commissioner, — The  com- 
petenejr  of  evidence  depends  on  the  nature 
of  the  question  to  be  proved.  In  the  pre- 
sent case,  the  question  is.  Whether  baptism 
was  refused  to  the  child  of  John  Drain,  until 
his  subscription  was  paid?  We  have  it  in 
evidence ;  and  it  is  common  sense,  though  it 
had  not  been  in  evidence,  that  it  would  be 
a  ground  for  delaying  to  baptise  a  child, 
lioLt  it  was  the  child  of  a  woman,  not  the 
mh  of  the  person  who  presented  it.  If  a 
woman,  not  the  mother  of  the  child,  comes 
to  a  clergyman,  and  says,  the  person  who  is 
said  to  be  &ther  of  the  child  was  married  to 
me,  would  not  this  justify  the  clergyman  in 
delaying  the  baptism?  It  is  not  the  best 
evidence  of  the  marriage,  but  it  is  evidence 
sufficient  to  induce  the  clergyman  to  act  in 
the  manner  he  did ;  and  in  the  drcumstances 
of  this  case,  I  think  it  competent. 

Mr  Monordff  excepted  to  this  direction, 
Ist,  As  the  woman  was  incompetent  to  prove 
her  marriage.  2dj  As  it  was  incompetent  to 
prove  a  special  fact  against  Drain,  to  affect 
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Scott       his  credit  as  a  witness.    9d^  That  the'de- 
m^Gavijt  &    fender  had  no  notice  that  it  was  intended  to 
prove  a  fact  of  this  nature. 


V. 

Othebs. 


y 


A  document  The  witncss  wss  dien  examined^  and  an  ob- 
h^^^i,^  jection  was  taken  to  the  production  of  the  oer- 
Sa^"^i^e  tificate  of  marriage. 

Su^tSte  Jeffrey.'^li  is  as  competent  as  the  books 
dea^tion  of    called  for  bv  the  defenders. 

a  witness,  after  *' 

her  ezamina.  LoBD  ChIEF  CoMHISSIONEB. — ^The  books 

tioU)  held  to  be  _  _  _. 

tookte.  are  on  the  table;   but   I  took  the  £u^  as 

proved  by  the  witnesses,  and  do  not  mean  to 
refer  to  the  books.  It  appears  to  me^  that 
the  same  rule  applies  to  this  as  to  any  other 
document.  You  might  have  got  it  on  the 
examination  of  this  witness,  as  a  haver  he/ore 
the  trial 

Mr  Moncreiff  moved  to  have  the  examinai- 
.  lion  of  the  witness  struck  out,  as  she  was. 
not  properly  designed,  being  described  as  re- 
siding near  Airdrie. 

LoBD  Chief  Commissioneb. — It  ap- 
pears to  me  that  the  objection  comes  too  late. 
liOBD  Gillies. — I  do  not  understand 
this.  I  think  four  miles  is  near  Airdrie; 
but  she  is  not  described  as  living  near  Airdrie, 
but  at  a  particular  place  near 
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Lord  Pitmilly.-— I  think  the  ohjection      Scott 
jtioo  late.  m^Oayiv  & 

Othbiu. 

Mr  Ctekbum  afterwards  intimated,  that 
if  ihe  defender  was  only  entitled  to  proceed 
in  a  certain  manner,  the  case  of  the  pursuer 
was  dosed* 

.  Lord  Chief  Commissioner.— We  can- 
not call  on  the  defender  to  disclose  the  mode 
in  which  he  means  to  conduct  his  case ;  hut  if 
justice  requires  replication,  it  may  he  allowed. 

You  have  not  proved  any  thing  as  to  Court- 
ney's case.  I  have  taken  the  books  as  pro- 
posed to  be  given  in  evidence  if  proved. 

3fr  Jeffrey  stated — The  hand*writing  is 
proved,  and  also  that  it  is  customary  to  keep 
such  books.  The  pursuer  is  the  only  person 
who  could  prove  the  facts.  On  an  objection 
by  Mr  Moncreiff,  the  Lord  Chief  Commis- 
sioner intimated,  that  the  Court  were  of  opi- 
nion that  the  books  could  not  be  received  in 
evidence. 


The  first  witness  called  for  the  defenders  indamajieBfor 

a  libel,  inconu 

was  asked  what  was  the   character  of  Mr  petent  to  prove 

the  good  chA- 

M'Gavin — whether  he  took  a  charge  o^  and  racter  and  be- 
was  active  in,  the  management  of  the  public  the  defender. 
charities. 
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Scott  IiOED  ChI£F   CoMMISSIONBR.-— Eveil  if 

M *GAvi]r  &  the  opposite  party  does  not  object,  the  Court 
w^^  cannot  allow  this  evidence  to  be  given.  How 
can  this  be  a  defeice  against  the  charge  of 
having  published  a  libel?  The  defender 
cannot  set  up  his  diameter  in  defence.  But 
it  is  competent  for  him  to  answer  the  actioft 
by  proving  the  justification  i  or  he  may  duni- 
nish  the  damages,  by  proving  that  the  thing 
was  generally  matter  of  report  before,  and 
that  consequently  less  damage  was  done  by 
publishing  it. 

There  has  been  no  evidence  as  to  special 
malice ;  there  is  only  the  general  proof  of 
publication,  and  that  it  applied  to  the  indi- 
vidual. We  cannot  allow  what  is  now  of- 
fered to  be  given  in  [evidence.  We  must 
reject  it  as  irrelevant;  but  counsel  may  be 
certain  that  nothing  will  be  stated  to  the 
prejudice  of  the  defender's  character.  You 
may  either  put  your  question,  and  take  an  ex- 
ception to  our  rejecting  it ;  or  you  may  move 
for  a  new  trial,  and  take  your  exception  at 
that  time. 

Not  competent 

t^^e  depo.       Th^  deposition  of  a  person  examined  as  a 

Se^Unin.  havcr  was  afterwards  put  iu. 

ed  on  commis.      Jeffrey. -^Tbis  is  not  evidence.    .The  de- 
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Others. 


position  of  a  haver  can  only  be  read  to  sbew       scott 
where  the  writings  are,  or  to  prove  that  an    mcqItik  & 
attempt  was  made  to  recover  them ;  but  not 
as  evidence  in  the  cause. 

Moncreiff: — Mr  Jeflfrey  might  have  ob- 
jected at  the  time  the  deposition  was  taken ; 
but  I  am  not  aware  of  any  rule  wliich  pre- 
vents a  deposition  being  read^  to  explain  how 
the  writings  are  not  produced. 

LoBD  Chief  Commissioneb. — ^We  have 
had  much  conversation  on  this  subject,  as  it 
has  a  strong  bearing  on  the  course  of  pro- 
ceeding. The  constitution  of  this  Court 
dearly  is,  that  no  statemcAt  by  a  witness 
can  be  laid  before  the  Court  and  Jury,  ex- 
cept viva  voce  statements.  It  is  only  in  a 
case  of  necessity,  such  as  a  witness  being 
out  of  tiie  kingdom,  that  he  is  examined  on 
interrogatories. 

The  examination  of  a  haver  is  merely  to 
obtain  production  of  a  document,  and  ought 
not,  as  in  the  present  case,  to  contain  mat- 
ter which  is  evidence  in  the  cause.  If  de- 
positions of  this  sort  were  admitted,  it  would 
be  a  means  of  laying  a  feet  before  the  Jury, 
though  not  proved  before  them. 

At  first  we  used  to  have  the  havers  brought 
forward  to  produce  the  papers  at  the  trial ; 
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Scott 
Others. 


but  now  the  production  is  made  dght  days 
before.  If  parties  wish  to  have  the  evidence 
of  the  witness  at  the  time  he  produces  the 
document,  they  must  call  him  as  a  witness 
at  the  trial. 

Lord  Fitmilly. — I  think  the  fiuniliar 
way  to  illustrate  this  to  us,  is  to  put  the  case 
of  this  having  occurred  in  the  Court  of  Jus- 
ticiary. I  do  not  know  of  any  case  having 
occurred,  but  if  such  had  occurred,  no  part  of 
the  deposition  would  have  been  read,  though 
the  papers  would  have  been  received.  If  it 
were  necessary  to  prove  that  they  were  pro- 
duced by  the  party,  then  it  would  be  neces- 
sary to  put  him  in  the  witness  box,  and  ex- 
amine  him ;  and  I  consider  it  competent  to 
examine  the  pursuer  now  as  a  hiaver,  if  that 
is  wished. 

Lord  Gillies. — I  perfectly  agree. 


A  receipt  for  L.150,  paid  to  public  charities, 
was  then  offered  in  evidence. 

Cockbum — ^Objects. 

Lord  Chief  Commissioner. — ^How 
does  this  bear  upon  the  case  ?  Is  it  admis- 
sible or  relevant  ?  Suppose  a  person  writes  a 
gross  libel,  would  it  be  admissible  to  prove 
such  a  fact  ? 
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The  Superintendant  of  Police  at  Glasgow       Scott 

having  stated,  that  at  the  time  the  chapd  N'Oavik  &. 
was  building,  the  report  was  current  that  the     ^^ 

poor  contributed,  and  that  several  of  them  |[^  ^^  f^ 

admitted  the  &ct— was  asked  who  they  were,  ^'^^^I''.^ 

^  '   competent  to 

and  how  itnany  ?  vfove  that  the 

^  slander  was 

Jejfrcy, — We  must  object  to  proof  of  par-  currently  re- 
ticular instances,  though,  from  respect  to  the 
Court,  we  did  not  object  to  proof  of  the  ge- 
neral report. 

Moncreiffi — This  is  not  in  proof  of  with- 
holding church  privUeges. 

Lord  Chief  Commissioner. — The  evi-- 
dence  now  offered  is  to  prove  that  individuals 
who  were  contributors  to  the  diapel,  were  re- 
ceiving public  charity,  which  is  not  relevant 
to  the  inquiry.  You  cannot  prove  the  trudi 
of  the  report,  to  get  quit  of  the  claim  of  da- 
mage. In  proving  a  report,  you  merely  prove 
it  true  tibat  it  was  reported;  but  not  that 
what  was  reported  is  true.  You  may,  I  con- 
ceive, ask  him  whether  what  is  stated  in  the 
Issues  was  currently  reported. 

The  witness  having  stated  that  he  made  a  Not  competent 

report  of  the  case  of  Widow  Hanlin,  was  JheSESTder*^ 

asked  a  question  as  to  that  report.  otSen^*^  ^^  *" 

Cockbum — Objects. 
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Murray,  for  the  defender  Sim.— We  ad- 
mit that  this  is  not  in  issue,  and  that  this  is 
not  proof  of  a  current  report  We  are  not 
bound  to  prove  the  truth  of  the  story,  but 
merely  that  the  defender  published  a  true  ac- 
count of  what  was  stated  to  him,  which  is 
sufficient  to  rebut  their  charge  of  our  mali- 
ciously having  published  a  fictitious  case. 

Jeffrey. — ^We  do  not  deny  that  this  is  spe- 
cified in  the  condescendence ;  but  they  ought 
to  have  put  it  in  Issue  as  true,  or  at  least  as 
^Ven  to  them  by  this  witness. 

LiORD  Chief  Commissioner. — This  case 
appears  to  have  been  entered  by  this  witness 
on  the  report  of  Sim,  which  is  only  hearsay. 

The  way  to  get  quit  of  a  libel,  is  to  prove 
it  true ;  and  to  entitle  a  party  to  this  proof, 
he  must  state  time  and  place.  He  must  prove 
the  truth  of  the  fact,  and  not  merely ,  that  he 
heard  it.  In  the  present  case,  not  having 
averred  the  fact,  but  merely  the  hearsay,  we 
hold  that  he  is  not  entitled  to  go  into  this 
evidence. 


Incompetent         A  Witness  was  called  to  prove  certam  state- 
to  prove  the  /»'!  •■•/•V 

veritai,  without  mcuts  by  the  pursuer  irom  the  pulpit  ot  tne 

ftn  Issue  in  jus-     u     •■         i 
tification.  Old  Cbapei. 

Jeffrey  objected. — ^This  is  not  in  issue. 
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Moncrdff. — They  have  been  allowed  to 
jprove  that  no  such  statements  weremade^  and 
are  we  not  to  be  allowed  to  meet  this  by 
proof  of  the  fact  ? 

LOjRD  C'fCEJF  Co4iMlssioNER.-^Unlesft 
you  can  make  out  that  a  fact  from  the  pulpit 
difiers  from  another  fact,  we  must  reject  the 
evidence.  The  question  is  disallowed^  as  no 
justification  is  stated^ 


Scott 

M'Gavin  & 

Others. 


Cockhutn  Opened  the  case  for  the  putsu^i^ 
and  stated— -That  this  was  a  pure  question  of 
calumny  and  injury.  It  will  be  said  that  th6 
defender  was  discussing  certain  general  ques^* 
lions;  but  with  this  the  pursuer  has  no  con-^ 
cem.  The  pleas  of  the  defender  are  incon-^ 
sistent,  as  he  maintains  that  the  statements 
did  not  apply  to  the  pursuer,  and  that  they 
were  true  o^him.  When  compelled  to  spe- 
cify the  instances  in  proof  that  the  statements 
were  true,  he  could  only  mention^  four,  and 
these  he  attempts  to  support  by  the  evi- 
dence of  infamous  witnesses.  Tf  it  is  said 
he  only  published  what  was  said  by  half  the 
})Opulation  of  Glasgow,  we  deny  the  fact ;  and 
a  party  is  not  entitled  to  publish  what  ]» 
merely  whispered. 
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Scott  Mxmcrdff^  fot  M'Gavin.— It  is  impossible 

M'Gavik  &   to  coBvey  to  the  Jury  the  general  impression 

Othe&s* 

produced  by  reading  the  publication  in  ques- 
tion ;  but  in  the  place  where  the  defender  re- 
sides, it  is  known  that  he  is  devoid  of  that 
malice  which  has  been  so  liberally  ascribed  to 
him.  The  discussion  was  forced  upon  him 
by  other  publications,  and  can  it  be  held  that 
his  answer  is  malicious  ?  It  is  said  to  be  in- 
consistent to  maintain  that  the  statements  do 
not  apply  to  the  pursuer,  and  arq  true.  They 
ypfete  not  meant  to  apply  to  him,  but  on  in- 
quiry were  found  to  be  true,  though  at  so 
great  a  distance  of  time  it  is  difficult  to  prove 
them.  The  case  sent  by  Mr  Sim  revived  the 
question ;  but  Mr  M'Gavin  had  no  concern 
in  that  investigation.  In  a  publication  con- 
ducted by  a  committee  of  Catholics,  the  de- 
fender is  accused  of  crimes. 

LoBD  Chief  Commissioner. — ^What 
publication  is  that  ? 

Lord  Gillies. — We  have  nothing  to  do 
with  this  publication,  as  you  admit  that  it 
was  not  written  by  the  pursuer. 

Moncreiff'. — The  pursuer  is  not  free  of  re- 
sponsibility, and  his  conduct  gave  the  de- 
fender reasonable  ground  to  beliei^  the  state- 
ment by  Sim  to  be  true« 
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We  are  entitled  to  prove  general  rieputa-       scott 
tion,  and  would  have  specified  other  instances,    m'Gavim  & 
had  not  the  pursuer  refused  us  the  means  of 
finding  out  the  persons,  which  appears  firom 
his  examination  as  a  haver. 

Lord  Chief  Commissioner.— *You  may 
prove  the  fact  that  the  pursuer  denied  having 
books;  but  I  doubt  if  this  is  the  proper  way 
to  prove  it. 

MoncrAff. — I  am  entitled  to  state  that  the 
pursuer  gave  an  imcandid  answer. 

We  shall  prove  the  activity  of  the  defender 
in  doing  good  to  the  poor  privately ;  his  at- 
tention to  public  charities;  the  conduct  of 
the  pursuer  as  to  the  contributions,  and  his  de- 
nunciations from  the  pulpit  against  defaulters. 

Murray^  for  Sim. — This  defender  gave  a 
fair  statement  of  what  was  represented  to  him, 
and  is  not  responsible  for  the  truth  of  the 
facts,  it  having  been  his  duty  to  report  the 
statement  made;  Forteith  v.  Lord  Fife, 
aide^  p.  470. 

LordChief  Commissioner. — The  Court 
did  not  in  that  case  lay  it  down,  that  the  Su- 
perintendant  of  a  public  charity  was  not  to  be 
answerable  for  publishing  what  is  false. 

Murray. — ^This  statement  is  the  reverse  of 
slanderous,  as  it  af&rded  the  means  of  inquiry. 
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Scott       In  England,  stating  a  hearsay  does  not  ren* 
^'Oatik  &   der  a  person  liable,  provided  he  states  his  au- 
thor ;  Starkie,  p.  244  and  S45, 

Jeffrey. — ^The  pursuer  has  nothing  to  do 
with  the  benevolence  of  the  defender,  or  his  con<- 
troversy  with  other  writers.  It  is  not  neces- 
sary to  prove  direct  malice,  but  it  is  sufficient 
to  shew  that  the  statements  are  false,  and 
were  rashly  made.  The  facts  specified  are 
not  proved,  and  are  not  sufficient  to  wafrant 
^he  charges  made^ 

LiOEB  Chief  Commissioner. — ^After  the 
long,  patient,  and  painful  attention  3'ou  have 
given  to  this  case,  I  hope  I  shall  not  detain 
you  much  longer.  The  case  for  us  is  short, 
though  it  has  been  long  in  the  statement,  the 
proof,  and  the  different  discussions. 

The  general  nature  of  the  libel,  though  it 
contains  various  charges,  is  a  dbarge  of  ex- 
tortion. 

In  defence,  what  is  termed  a  justification 
has  been  pleaded ;  and  upon  this,  two  ques- 
tions arise :  Whether  the  facts  are  proved  ? 
and  if  proved.  Whether  they  cover  the  whole 
of  the  charge  made  ?  for  if  they  dp  not  cover 
the  Mrhole,  then  the  part  to  which  they  do 
not  apply,  woslt  stand  on  th$  evidence  for  thp 
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pursuer ;  and  the  only  question  upon  this  pai^ 
will  be  the  amount  of  the  damage. 

[His  Lordship  here  read  part  of  the  libel/ 
to  whidi  lie  stated  it  as  his  opinion^  that  the 
justification  did  not  apply.  He  then  com- 
mented on  the  different  cases  stated  in  justi- 
fication, of  the  other  parts  of  the  libel,  and 
pointed  out  what  part  of  the  matter  given  in 
evidence  was  to  be  taken  into  consideration* 
and  what  not] 

When  a  libel  is  produced,  and  either  ad- 
mitted or  proved,  law  presumes  falsehood,  and 
from  thence  infe^  malice,,  but  parties  may 
add  evidence  oil  the  subject 

In  this  case,  I  cannot  state  any  doubt  as 
to  this  libel  applying  to  the  paity  before  us, 
and  circumstances  have  been  proved  to  shew 
the  falsehood. 

There  was  much  discussion  as  to  the  com- 
petency of  proving  the  truth  of  another  in- 
stance, besides  those  specified  in  the  Issues  for 
the  defender.  To  entitle  the  pai  ly  to  such  a 
proof,  he  must  state  it  in  an  Issue.  A  party 
may,  indeed,  without  an  Issue,  prove  circum- 
stances in  diminution  of  damages,  such  as 
general  circulation  of  the  slandet  before ;  but 
then  it  must  be  proved  to  be  the  same  slander. 


Scott 
M^Gavin  & 

O'XHERb. 
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Scott       In  this  case  it  is  proved  to  have  been  stated  that 
M'Gavik  ft   money  was  got  by  the  subscription  or  oontii- 
^''™"*     bution  of  very  poor  people,  but  this  does  not 
amount  to  what  was  published  by  the  de- 
fender. 

If  you  consider  any  part  of  the  justification 
proved,  you  are  to  wipe  out  the  corresponding 
^art  of  the  libd. 

Some  part  of  it  I  consider  done  away,  some 
part  not ;  and  if  you  are  of  the  same  opinion, 
you  will  find  damages. 

Verdict—**  For  the  pursuer,  damages 
**  against  William  M*6avin,  L.100 ;  against 
**  William  Sim,  L.lM) ;  and  against  Messrs 
**  Duncan,  Is.  each." 

*f^ffi'^  &nd  Cockbum  for  the  Pursuer. 

Moncreiff^  J,  A.  Murray ^  and  More,  for  the  J>efender8. 

(Agents,  L,^C.  Gordon,  and  W.  ^  A,  G,  EUU,) 
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LOED  CHIEF  COMMI88IONEII. 


S90TT  V.  SCOUGALL. 

Damages  for  de&mation,  assault  and  bat-      Juij  ik 
tery.  ^'-nr^ 

Damages  fisr 
'  A      1      .  ^     #.    1  defamation,  t_ 

jj£F£NG£« — ^A  denial  of  the  summons  acr  nuit  and  bat. 
laid,  and  a  plea  of  provocation  and  aggression, 
for  which  a  separate  actioii  was  brought. 


ISSUES. 

♦'  Whether,  on  or  about  the  18th  day  of 

^  November  1820,  near  the  Exchange  Build* 

ings  in  Leith,  and  in  presence  and  hearing 

of  Alexander  Brodie,  Patrick  Hodge,  and 

Andrew  Gray,  merchants  in  Leith,  or  one 

or  other  of  the  said  persons,  the  defender 

did  falsely  and  injuriously  say,  that  the  pur- 

*^  suer  was  a  Uar,  or  a  damned  liar ;  or  did 

*'  use  or  utter  words  to  that  effect,  to  the  in- 

'^  jury  and  damage  of  the  said  pursuer  ? 

^*  Whether,  on  the  said  18th  day  of  Nc^ 


(t 
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Scott  "  vember^  in  Bernard  Street  in  Leith,  the  de- 
ScouoALL.  '^  fender  did  violently  assault  and  strike  the 
^*  pursuer,  to  the  injury  and  damage  of  the 
"  said  pursuer  ?  Or  Whether,  on  the  said 
**  occasion,  the  pursuer  struck  the  defender 
•*  first  ?•* 

Damages  laid  at  L.2000. 

JBtichanan  opened  the  case,  and  stated— 
The  real  question  is  the  amount  of  damages, 
which  the  defender  seems  to  admit,  by  offer- 
ing L.I  5  as  compensation. 

• 

Jejffrey^  for  the  defender. — I  do  not  deny 
that  a  blow  or  push  was  given ;  but  the  pur- 
suer called  the  defender  a  damned  scoundrel, 
and  the  blow  was  merely  an  insult,  and  not 
attended 'with  any  injury.  The  Court  can- 
not hold  words  a  justification  for  a  blow ;  but 
the  whole  case  is  in  your  hands,  and  I  trust 
you  will  not  give  damages. 

CockhurUy  for  the  pursuer.-^Tfae  defender 
is  wrong  in  all  his  statements,  and  a  counter- 
action brought  by  him  has  been  dismissed.  An 
apology  would  have  been  received,  but  the  de- 
fender repeats  the  insultby  an  o£fer  of  L;15.  A 
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blow,^  by  the  maimers  of  this  country,  though       Scott 
not  by  morality  or  law,  and  still  less  by  reli-    scouoall. 
gion,  justifies  the  taking  the  ]ife  of  the  ag- 
gressor;  und  what  damages  will  you  give  to  a 
peaceful  citizen  who  comes  to  seek  reparation 
for  such  an  injury  ? 

Lord  Chief  Commissioner. — ^We  are 
here,  you  will  recollect,  in  a  court  of  law,  not ' 
of  honour ;  and  in  a  court  nothing  is  better 
than  coolness  and  deliberation  in  considering 
the  cases  which  come  before  it.  This  case  is 
peculiarly  for  you ;  but  the  sentiment  with 
which  the  counsel  for  the  pursuer  concluded, 
makes  me  think  it  right  to  state  to  you^  that 
moderation  is  the  proper  prmciple  upon  which 
to  proceed  iu  a  civil  court 

On  the  second  Issue,  the  blow  is  admitted, 
and  the  manner  in  which  it  was  given  has 
been  proved.  There  was  much  irritation  be- 
tween the  parties ;  and  probably  you  may  be 
of  opinion  that,  in  the  circumstances,  it 
might  have  been  as  well  settled  out  of  Court. 
L.15  were  offered,  but  no  apology  was  made;' 
^nd  that  sum  not  having  been  accepted,  you 
are  not  entitled  to  take  it  into  consideration. 
JSow  it  may  affect  the  costs,  will  be  matter 
for  |ihe  (copsideration  pf  the  Court  in  term, 
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Waluk     in  this,  which  is  the  first  case  of  a  tender  of 
BoBEKTBoir.  amends. 


Verdict— "For  the  pursuer  on  both  Is- 
suesy  damages  L.IOO^" 


€t 


Cocklmm  and  Buchanan  for  the  Ponmer. 
Jeffrey  and  JMerUon  fyt  the  Defeader. 

(Agents,  John  Yeung  and  John  RgAertton.) 


P&ESEMTy 
L0HD8  CHIEF  COMSCISSIOKER  AKD  GILLIES. 


1821. 
July  17. 

Damages  for 
i                         defamation 
'                         from  the  pul- 
pit, and  in  a 
printed  paper. 

1 
1 

f 

9 

Walkeb  t;.  Robertson* 

Damages  against  a  cleigyman  for  de&ma- 
tion  from  the  pulpit,  and  in  a  printed  paper. 

Defence.— The  defender  acted  under  the 
instruction  of  the  Kirk-Session.  The  state- 
ments in  the  paper  must  be  shewn  to  be  un- 
founded. The  injury,  if  any  was  done,  has 
been  compensated. 

In  ihis  case,  the  Issues  were,  Whether 
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the  defender  from  the  pulpit  meant  to  hold  Walkek 
up  the  late  R.  Walker,  Esq.  to  derision  bobeb'tsoit. 
and  contempt,  under  the  denomination  of 
his  adversary— or  made  an  indecent  person- 
al allusion  to  him,  as  prosecuting  a  claim 
to  an  estate-^or  as  never  sitting  down  at  the 
Lord's  table— -or  as  having  defrauded  the 
poor— or  as  a  person  upon  whom  the  hand  of 
God  was  already  laid  ?— or  Whether  he  print- 
ed a  statement  that  Mr  Walker  had  promot- 
ed a  scheme  for  the  relief  of  the  poor,  from 
interested  motives  ? 

This  case  was  originally  brought  by  the 
father  of  the  pursuer,  and  after  his  death  the 
Court  of  Session  sustained  the  title  of  his 
son  to  pursue. 

On  an  ohjection  to  the  question  Whether  a  la  damages  for 
witness  ever  heard  the  defender  from  the  pul-  defi«nation,  in- 

*  competent  to 

pit  allude  to  the  late  Provost  Walker  ?  the  ""ggest  words 

'^  to  a  witness. 

liOBD  Chief  Commissioner  observed^  that 
the  question  was  competent,  as  it  was  merely 
inchoate.  But  on  an  objection  to  the  ques- 
tion Whether  the  witness  ever  heard  him 
say  any  thing  about  his  adversary  ?  his  Lord- 
ship said,  Do  not  suggest  to  the  witness 
the  words  in  the  Issue.    You  are  entitled  to 
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WAtKKit      ask  her  if  she  heard  any  thing  which  she  ap 
k<»i:atson.   plied  to  Provost  Walker,  and  then  to  ask  her 
"""^^^^^^     what  that  Was. 

Even  after  ge-      Aftet  pttttinij  several  general   questions^ 

neral  ques:  ioas  l  &  ©  ^ 

are  puc,  incom-  and  the  witness  having  stated  that  she  did 
gcsi:  naii^cuipr  not  recoilect  the  particular  charges  made  by 

the  defender, 

Jejrey,  for  the  pursuer — Suggested  that 
Jie  was  entitled  to  put  particular  questions  as 
to  whether  any  thing  was  said  of  a  meal  com- 
mittee, or  fraud  upon  the  poor. 

Lord  Chief  Commissioner. — It  is  clear 
you  cannot  put  words  into  the  mouth  of  the 
witness ;  but  you  may  ask  her  what  impres* 
sion  the  statements  produced  on  her  mind. 

On  this  subject,  the  doctrine  in  my  opinion 
is  (though  there  may  have  been  aberrations 
f'  om  it),  that  you  may  lead  a  witness  up  to 
the  question  in  dispute,  but  not  in  the  ques- 
tion. In  the  present  case,  it  is  quite  right  to 
ask,  Were  you  not  at  church  ?  Did  not  the 
defender  preach  ?  Was  there  not  allusion  to 
the  poor  ?  But  having  got  the  witness  up  to 
the  words  in  the  Issue,  the  question  is.  How 
much  farther  can  we  go  ?  Were  you  to  ask, 
\Vhether  he  raid  Robert  Walker  de'^-auded  the 
poor  ?  that  would  be  leading  in  the  question- 
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In  order  to  prove  this,  you  must  ask,  Whether     Walke& 
he  said  any  thing  of  Rohert  Walker,  and  what   jeiobertson. 
that  was  ?     If  at  the  distance  of  time  your     ^^''V^*^ 
witness  cannot  recollect  what  was  said,  you 
must  lose  your  case,  from  defect  of  the  memo- 
ry of  your  witness. 

When  the  second  witness  was  called, 
Forsyth,  for  the  defender,  stated — He  is  in- 
competent, as  he  was  one  of  the  meal  commit* 
tee,  and  caused  the  report  to  be  printed  in 
vindication  of  their  character,  which  is  the 
real  object  of  this  action. 

Lo&D  Chief  Commissiokek.—  This  wit- 
ness is  clearly  not  interested  in  the  cause. 
Whether  you  can  state  any  thing  to  affect 
his  credit  with  the  Jury,  is  a  different  ques- 
tion ;  but  he  is  clearly  an  admissible  witness. 

An  objection  was  taken  to  a  question  by  in  dami^  for 
the  pursuer,  as  to  the  character  of  the  late  pursuer  allow- 

-n  X  TT7  11  ed  to  examine 

Provost  W  alker.  evidence  as  to 

Cockburn.—U  they  are  to  support  his  cha-  ^^^  ^^ 
racter,  we  wish  it  to  be  understood  that  we 
are  entitled  to  attack  it. 

LordChief  Commissioner. — Undoubt- 
edly the  question  is  competent,  and  you  are 
entitled  to  meet  any  part  of  their  evidence. 
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vtalkkb         On  cross-examination,  the  witness  was  call- 
KoBBSTiov.    ed  on  to  verify  tibe  report  of  the  committee. 
Ad^Ild^y      *feffrey. — If  they  are  to  lead  evidence,  I  do 
^"tSS^'    not  object  to  this. 
S^rS-tCiat      For»ya.-Th^  witness  may  read  his  own 

Sve  it  in  evi.     report. 
Mice  before  it       ^ 

IS  read.  LoBD  CuiEF  COMMISSIONER. — ^The  de- 

fender cannot  produce  tliis  as  evidence  now, 
but  he  may  identify  this  paper,  if  he  means 
afterwards  to  produce  it.  In  the  Courts 
where  this  institution  has  been  longer  esta- 
blished^  it  is  every  day's  practice  to  put  a  do- 
cument injx)  the  hands  of  a  witness,  to  iden- 
tify and  prove  it,  and  then  put  it  aside  till  the 
defender  opens  his  case. 

incompeteni         Q^  ^jg  cTOss-exainination,  a  witness  was 

to  prove  the 

wjrttot,  without  askcd.  Did  you  ever  hear  Mr  Walker  ae- 

an  Issue  in  jus- 

tification.         knowledge  that  he  had  received  Sir  John 

Henderson's  assessment,  and  that  he  had  not 
accounted  for  it,  but  meant  to  keep  it  in  his 
pocket  ? 

Jeffrey* — This  is  to  prove  the  veritus  ;  and 
there  is  no  Issue  on  it ;  Scott  v.  M'Gavin, 
ante,  p.  486  and  503. 

Cockbum. — ^That  case  does  not  apply ;  and 
we  are  entitled  to  prove  this  under  part  of  the 
6th  Issue,  as  compensatio  iryuriarum,  qx  in 
diminution  of  damages. 
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LoBD  Chief  Commissioneb.— On  the     walur 
particular  part  of  the  Issue  to  which  this  ques-  robektsok. 
tion  relates,  the  same  rule  applies  to  cross-ex- 
amination, as  to  examination  in  chief. 

This  question  was  so  recently  and  fully 
discussed  in  the  case  of  Scott  and  M'Gavin, 
that  it  is  unnecessary  to  go  into  detail.  The 
Court  is  of  opinion,  that  the  question,  as  put, 
is  not  competent. 

The  question  is  not  as  to  the  generality  of 
the  circulation,  but  the  truth  of  the  state* 
ment ;  and  to  entitle  a  party  to  prove  the 
truth,  he  must  specify,  and  the  question  must 
be  put  in  an  Issue.  The  grounds  on  which 
we  reject  the  present  question,  may  be  illus- 
trated by  a  simple  case.  Suppose  a  person 
were  accused  of  a  crime,  it  would  not  be  com- 
petent to  prove  the  truth  of  the  accusation 
by  witnesses,  without  an  Issue ;  and  the  same 
principle  applies,  whether  that  proof  is  by  a 
witness,  or  the  admission  of  the  party. 

Rdbertsiya  opened  the  case,  and  stated — 
The  defender  transgressed  the  license  allow- 
ed to  the  pulpit,  by  attacking  an  individual. 
If  the  paper  had  been  published  by  authority 
of  the  Kirk  Session,  eaxsh  of  the  members 
would  be  liable  for  it.     They  cannot  prove 

2  K 
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Walkeil     comjpensaiio  ityuriarum,  as  there  is  no  Issue 
RoBEKTBOK.    ODi  thst  subject. 

'^  Lord  Chief  Commissioner. — Do  you 
mean  to  allow  them  a  proof  of  this,  by  open- 
ing upon  it  ? 

Bobertson. — Certainly  not,  but  state  it,  to 
shew  the  line  of  defence  which  they  at  first 
pursued. 

Cockburn. — ^The  defender  had  a  great  deal 
of  eyidence  to  prove  the  truth  of  what  he  said ; 
but  by  a  judgment  of  the  Court,  this  was  held 
incompetent. 

Lord  Chief  Commissioner. — ^You  are 
aLchnded  fifom  proof  of  the  Veritas  convidi; 
but  there  is  no  judgment  of  the  Court  that 
you  are  not  entitled  to  prove  Mr  Walker's 
conduct,  in  extenuation  of  damages. 

Cockburn. — Thewords  areslenderlyproved; 
and  it  is  necessary  to  prove  either  the  words 
~  stated,  or  at  least  words  of  the  offensive  na- 
ture stated*  There  is  no  proof  of  the  paper 
being  circulated  beyond  those  who  were  en- 
tiUed  to  see  it. 

Lord  Chief  Commissioner. — ^This  ac- 
tion was  originally  brought  by  the  father  of 
the  pursuer  in  1818,  and  was  carried  on  to 
such  a  point  in  the  Court  of  Session,  that  the 
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son  was  finmd  entitlcfd  to  eoiitinue  it*    It  was      WAtxtra 

♦ 

stated  for  the  defender,  that  he  came  prepared   robeatsoit. 

to  prove  the  truth  of  the  statements ;  and  he 

might  have  done  so,  if  he  had  followed  the 

proper  course,  before  the  Issues  were  pre-' 

pared ;  but  he  must  have  known  that  he  could 

not  do  so  without  an  Issue,  as  that  had  Veen 

decided,  after  frequent  discussion,  in  another 

^case,  only  a  month  before  these  Issues  were 

prepared.     He  might,  however,  without  an 

Issue,  have  proved,  that  the  thing  was  gene^ 

rally  propagated  before  he  stated  it ;  or  that 

Mr  Walker  was  of  such  a  character  as  not  to  be 

injured  by  such  a  statement.   I  thinks  however^ 

he  has  judged  wisely  in  not  leading  evidence. 

A  Court  and  Jury  will  be  cautious  of  giv-< 
ing  such  damages  as^  will  stain  the  doth  of  a 
clergyman,  or  will  prevent  him  from  living  in 
the  manner  he  ought.  At  the  same  time,  the 
pursuer  did  right  in  continuing  the  action 
for  the  vindication  of  his  &ther^s  character. 

His  Lordship  then  went  through  the  Is* 
sues  in  order,  and  stated  bow  the  evidence  ap^ 
plied  to  each ;  and  that,  in  his  view,  some  of 
them  were  not  proved,  but  that  others  were 
proved ;  and  in  some  respects  they  were  ag- 
gravated by  statements  in  the  answers  to  the 
condescendence. 
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Walksb         The  Jury  inquired  if  damages  carried  costs. 
BoBE9iT8oy.       Lord  Chief  Commissioner. — ^The  ques- 
tion of  costs  is  for  the  Court ;  but  in  general 
damages  carry  costs. 

Verdict  for  the  pursuer,  damages  one  shil- 


(SECOND  CASE.) 

Walker  v.  Robertson. 

Damages  to  a  This  was  an  action  of  damages  by  the  same 
Swi^^^^X  pursuer  against  the  same  defender,  for  defe- 
ceased  father,    nation  of  the  late  Mr  Walker,  after  his 

death. 

Defenge. — Descendants  are  not  entitled 
to  damages  for  calumnies  against  their  prede- 
cessors, unless  it  applies  specially  to  the  de- 
scendants. The  averments  as  to  what  was 
said  are  erroneous. 

A  witness  called  for  the  pursuer,  was  ask- 
ed if  the  defender  was  reputed  wealthy  ? 
Lord  Chief  Commissioner. — You  can- 
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not  get  a  &ct  fiom  a  witness  unless  he  knows  it     Walkek 
You  may  ask  the  witness  in  what  style  the  eobertbov. 
defender  lived,   but  cannot    ask  ^  as   to  his 
wealth,  unless  the  witness  knows  it. 

The  Presbytery  Clerk  was  called  to  pror 
duce  answers  by  the  defender,  containing  the 
statement  complained  of 

Cockbum.^^We  are  entitled  to  have  the 
petition  read,  to  which  this  is  an  answer 

Lord    Chief   Commissioner. — If  the 

9 

matter  is  ad  idem,  you  are  right ;  but,  sup- 
pose a  person  ingrosses  a  separate  paper  in 
his  answers,  that  does  not  entitle  you  to  have 
the  petition  read.  This  is  a  struggle  for  the 
reply,  which  cannot  influence  the  Court.  The 
question  is,  whether  this  paper  is  to  be  given  by 
them  now,  or  afterwards  by  you ;  and  to  decide 
this,  it  is  only  necessary  to  know  whether 
what  they  give  in  is  intelligible  or  not  with- 
out it. 

LiOBD  Gillies. — This  is  not  the  answer, 
but  a  separate  paper  ingrossed  in  the  answer. 

Jeffrey,  in  opening  the  case»  regretted 
that  it  had  not  been  tried  along  with  the 
other,  and  stated — The  action  is  relevant; 
Taylor  v.  Swinton,  not  reported;  and  this 
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WAIJUI&  4i$Me  being  sent  to  trial,  prores  it  rd^ant, 
Thare  never  was  a  case  in  which  more  ample 
reparation  ought  to  be  givra.  The  defender 
having  overoome  the  sense  o£  the  sacredness  of 
the  office,  shews  his  malice,  and  that  office 
onght  not  to  6c»en  the  individnaL 

Cockbum,  for  the  defen4er.«^Yoa  are  not 
to  give  damages  to  punish  the  def^ider,  but 
eanmily  give,  them  to  repair  the  injury  to 
the  punnier*  I  admit  iluit  the  statements  are 
proved,  ^d  fed  great  difficulty  in  explaining 
them« 

The  pursuer  has  got  damages  in  the  last 
ease  for  the  memorial,  and  is  not  entitled  to 

This  daim  is  pro&ssedly  finr  solatium  to 
the  fedings  of  the  pursuer,  and  a  verdict  will 
do  tins ;  but  the  case  is  brought  by  his  onUf 
tor,whocanh^venosuch&eUngs. 

LoEB^  Chief  Commissionee. — In  this 
(BBse  you  hitve  a  very  short  duty  to  perfarm, 
as  you  have  only  to  say  what  amount  of  da* 
mages  are  to  be  given  as  a  solatium  for  the 
injury  done* 

You  ar^  to  take  this  as  a  substantive  and 

distinct  case  from  the  other,  and  are  to  oon-f 

r  whether  th^  statements  were  not  such  as 
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ought  to  affect,  and  were  likely  to  affect  the     Walxbr 
feelings  of  a  son.    You  are  not  to  be  misled  by   robe&tsok. 
the  statement  that  the  pursuer  must  prove 
pecuniary  loss ;  for  the  law  holds  that  a  person 
may  bring  an  action  for  an  injury  to  his  feel- 
ings, and  money  is  the  only  reparation  which 
the  imperfection  of  our  nature  makes  it  pos-    ; 
sible  to  give.    Even  a  matter  of  history  may 
be  a  subject  for  claiming  damages,  if  it  is  in* 
jurious  to  descendants. 

It  is  said  the  costs  will  be  hard  on  the  de« 
fender  if  you  give  damages ;  but  that  is  for  * 
the  Court ;  and  you  are  to  say  what  is  the  so- 
latium to  which  the  pursuer  is  entitled. 

!No  evidence  having  been  led  for  the  de* 
fender,,  you  are  to  throw  aside  the  &cts  stated 
for  him. 

Taking  the  law  from  the  Court  that  sola-r 
tium  is  due,  you  are  to  say  the  amount. 

Verdict  for  the  pursuer^  damages  L.100, 

Moncrtiff,  Jeffrey,  and  Robertwn,  fga  the  Pursaer. 
Forsyth  and  Cockhvm  for  the  Defender. 

(Agents,  Z>.  WUtouy  w.  s.  and  Forsyth  and  M^Do¥gtiU.) 
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FOATXOVS  & 

Howxs 


PEVSEXT, 
LORD  CHIEF  COMXIdBIOKEK. 
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July  18.  POETEOUS  &  HoWIE  V.  BeGEIE. 

Damages         Damages  by  a  man  and  his  wife  for  assault 

aauu  and  bat-  ^^^  battery. 

^^^*  Defence. — ^The  facts  are  not  correctly 

•  stated.    The  pursuers  were  the  aggressors. 

ISSUES. 

f*  Whether,  on  or  about  the  12th  day  of 
"  March  1821,  in  the  house  of  the  pursuer, 

in  Dalkeith,  the  defender,  Alexander  Beg- 

rie,  did  violently  assault,  strike,  or  ki(^, 
**  Robert  Forteous,  pursuer,  to  the  injury  and 
^'  damage  of  the  said  pursuer  ? 

^'  Whether,  on  or  about  the  said  12th  day 
^<  of  March,  in  the  said  house,  the  defender 
**  did  violently  assault  and  strike  Marion 
^*  iEIowie,  pursuer,  to  the  injury  and  damage  of 
^*  the  said  pursuer?  Or,  Whether,  at  the  time 
'*  and  place  aforesaid,  the  said  pursuers,  or 
f'  either  of  them,  first  assaulted  the  defender  ? 
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^^  Damages  laid  at  L.1000  to  each  of  the  po&tkous  a 

„  Howix 

pursuers.  v. 

Beobis. 


After  callmg  several  witnesses,  .The  natural 

Jeffrey^  for  the  pursuers,  stated«-*The  next  nstfrofaparty 
witness  we  intend  to  offer,  is  the  maid  ser-  ^^^^ "  ^ 
vant  in  the  house.  She  will,  of  course,  he 
objected  to,  as  she  is  niece  of  one  of  the  pur- 
suers, but  she  is  merely  the  natural  daughter 
of  a  sister,  and  there  is  here  a  penuria  tea- 
tkinij  which  Stair,  Bankton,  and  Erskine, 
agree  in  holding  a  ground  of  exception.— 
Sands  v.  M^Einnon,  not  reported. 

Lord  Chief  Commissioner. — ^Mr  Jef- 
frey has,  with  candour  and  perspicuity,  stated 
the  situation  in  which  the  witness  stands,  and 
admitted  that  unless  there  is  a  penuria  tes- 
tium,  she  is  not  admissible.  Where  there 
were  several  witnesses  present,  unconnected 
with  the  parties,  I  cannot  possibly  say  that 
this  is  a  case  for  relaxing  the  general  rule  by 
which  she  would  be  rejected. 

Another  witness  was  called  to  prove  the 
nature  of  the  injury  suffered,  and  Mr  Jeffi^y 
intimated  that  he  intended  again  to  ofier  the 
servant  as  a  witness. 

Lord  Chief  Commissioner. — I  do  not 


£23 


CASES  TRIED  IN 


Julj  It, 


Fdeteous  & 


wUh  to  interfere,  but  I  doabt  if  you  can  call 
evid^oe  of  this  sort,  unless  you  hare  some 
other  witness  who  can  prove  the  assault.  If 
they  are  called  with  the  view  of  making  the 
lervant  adnusaUe,  that  is  one  thing ;  but  if 
they  are  called  to  prove  the  extent  of  the 
injury,  it  appears  to  me  tiiat  you  must  first 
prove  the  assault ;  and  I  submit  to  you  whether 
it  is  proved. 


Mr  Jeffrey  stated,  that  he  considered  the 
assault  on  the  wife  proved,  and  was  allowed 
to  call  another  witness,  who,  in  the  course  of 
bis  examination,  vras  asked  as  to  the  pursuers' 
character.  This  was  objected  to ;  but  <m  a 
fftatement  that  the  intenti<»i  merely  was  to 
prove  the  pursuer  in  a  respectable  situation, 
bis  Lordship  allowed  the  question. 


After  the  examination  of  this  witness,  Mr 
Jeffirey  again  tendered  the  servant  as  a  wit- 
ness, and  referred  to  Ha]I  v.  Otto,  Vol  L 
p.  442. 

Lord  Chief  CoMMiS8iON£R.-~The  case 
referred  to  was  one  entirely  of  presumption ; 
Itnd  the  situation  of  the  present  case  does  not 
appear  to  me  to  be  altered.  Th^e  may  be 
(something  to  go  to  the  Jury  as  to  the  woman. 
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but  I  do  not  thmk  fso&dent  osx  iHxt  other  part  poutsovi  4 
of  the  ease.  In  aider  to  si^port  a  caie  of  ^'^ 
assault,  there  must  he  proof  or  drcHmstances 
fiuffident  to  lead  to  the  inference  of  who  gave 
tile  firtt  hlow ;  as  to  the  hushand,  I  do  not 
think  anything  is  proved;  as  to  his  wife, 
there  is  the  evidence  of  the  boy ;  and  Mr 
Moncreiff  may  observe  upon  his  evidence,  or 
such  part  of  the  ease  as  he  thinks  right 

(To  the  Jury.J^Weve  this  case  in  the 
other  end  of  the  island,  I  should  have  no  dif- 
^culty  in  leaving  it  to  the  Jury,  without  any 
observations;  but  I  do  not  think  this  the 
proper  course  here,  where  the  institution  is 
new. 

The  injuiy  in  this  ease  w^  very  considerable; 
but  before  considering  it,  we  must  ascertain 
who  committed  the  assault,  and  whether  it  is 
proved  ?  As  to  the  husband,  this  is  not  a 
case  on  which  the  Jury  can  decide  by  pre- 
sumptions, as  there  was  a  witness  present, 
who  swears  that  the  husband  struck  first. 
As  to  the  wife,  there  is  a  balance  of  evidence. 
The  boy  swears  that  the  defender  struck  her 
first ;  but  he  is  a  single  witness.  As  there 
are  fiicts  and  circumstances,  it  is  proper  to 
|3ubmit  his  evidence  to  you ;  but  his  age,  and 
tli^  circumstances  in  which  ^  stood,  make 
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BuBui^  Ac  me  of  Opinion,  tbat  his  evidence  is  not  such 
HoDAB.      ^  will  be  taken  by  a  sensible  Juryf  in  opposi- 
tion to  the  other  evidenoe. 

Verdict — '*  For  the  defender  on  both 
♦*  Issues.'* 


Jeffrtyand  BrownUe  finr  the  Pumier. 
JHoncreiffand  Jame^  MiUerjun.  for  the  Defender. 


PRBSENT, 
LOAD  CHIEF  COMMISSIONER. 


1821. 
July  21.  BUBREL  &C.  V.  HoDGE. 


Damages         Damages  against  a  commercial  aerent  for 

against  a  com-  i  i»   •■  •-&      "       * 

mercial  agent,   neglect  of  dutv. 
for  neglect  of 
duty. 

Defekce.— The  defender  did  every  thing 
in  his  power  for  the  interest  of  the  piirsuen 
The  pursuer  cancelled  the  bargain. 


ISSUE. 

"  It  being  admitted  that,  in  the  month  of 
^'  February  1820,  the  defender  undertook  to 


1821.  THE  JURY  COUB^T.  S25 

'*  act  as  agent  for  the  pursuer,  in  the  dii^sal  BvaBsx.,  &c 
"  of  a  quantity  of  pine  timber,  then  lying  at 
**  Lieith ;  and  that,  in  the  month  of  February 
**  aforesaid,  Messrs  William  Hall  and  Com- 
pany made  offer  to  the  defender,  acting  as 
aforesaid^  to  purchase  sixteen  thousand  four 
^'  hundred  and  fifty-one  feet  of  the  said  tim- 
^'  her,  or  thereabouts,  at  the  price  of  one  shil- 
*^  ling  and  sixpence  per  foot»  as  it  lay  on  the 
*'  beach,  and  that  the  defender  made  this  o& 
"  fer  known  to  the  pursuer  ? 

'^  Whether  the  pursuer  intimated  to  the 
<<  defender  that  he  was  willing  to  accept  of 
^^  said  offer  ?  and  Whether  the  defender,  con- 
^^  trary  to  his  duty  as  agent  for  the  pursuer, 
^'  concealed  from,  or  failed  to  make  known  to 
*^  the  said  William  Hall  and  Company,  the 
pursuer's  acceptance  of  their  offer  aforesaid, 
to  the  loss  and  damage  of  said  pursuer  ?" 


A  witness  examined  on  commission,  had  incompetent 
been  asked  his  opinion  of  the  duty  of  an  agent ;  ppiS[on\f^a 
and  at  the  conclusion,  a  case  was  put,  and  the  Jhe°dSy*ofa 
opinion  of  the  witness  asked  upon  the  suppos-  commercial 
ed  case. 

Lord  Chief  Commissioner. — What- 
ever  may  be  the  answer  to  the  first  question, 
I  shall  tell  the  Jury  that  they  are  to  take  my 
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BvRui^  ftd.  cfpinion  on  the  subject,  and  not  tibat  oi  the 

mtness.  I  shall  not  prevent  the  answ^  given 
being  read,  but  the  second  question  is  what  we 
are  to  try ;  and  Jt  would  be  a  great  relaxa-^ 
tion  to  allow  the  answer  to  be  read. 

Hobertson  opened  the  case,  and  stated. 
That  the  pursuer  had  employed  the  defender 
to  sell  a  quantity  of  timber,  and  directed  him 
to  accept  an  offer  made  for  it ;  but  he  con- 
cealed this  letter,  wishing  to  purchase  the 
wood  himself. 

Jeffrey. -^T^he  question  whether  the  letter 
was  communicated  is  idmple;  but  the  real 
question  is,  Whether  the  defender  is  liable  in 
damages  for  not  communicating  this  letter, 
which  was  not  an  acceptance  in  terms  of  the 
offer,  but  left  a  discretion  to  the  agent.  The 
damage  is  not  proved,  as  the  wood  was  sold 
privately,  and  even  at  the  time  of  the  sale 
others  were  ready  to  give  the  price  offered  at 
first. 

Cockhumr^S^  that  one  &ct  was  suffix 
dent  Hall  and  Company  sent  repeatedly  to 
know  if  their  offer  was  accepted,  and  the  de- 
fender concealed  the  letter  he  had  received 
from  the  puitsuer. 

Lord  Chi£F  CoMMissiON£B.-«^This  ques' 
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tion  arises  out  of  a  mercantile  transaction^  in  Bu&bbi»  &«. 
which  an  agent  is  bound  to  diligence. 

The  adnusoions  in  the  Issue  are  most  pto- 
per ;  and  there  are  three  questions  on  which 
you  must  make  up  your  minds  before  return-^ 
ing  your  verdict,  though  it  is  not  necessary 
that  you  find  thpm  separately ;  a  general  ver* 
diet  for  the  pursuer  or  defender  will  be  suffix* 
cient. 

The  first  is.  Whether  Burrel  the  pursuer 
accepted  the  o&r  of  Hall  and  Company  ?  On 
this  question  the  important  letters  are  two  by 
Burrel.  The  first  is  not  an  acceptance ;  but 
the  defender  having  written  that  that  was  a 
house  of  undoubted  credit,  you  will  consider 
whether  the  pursuer's  answer  was  or  was  not 
an  acceptance. 

In  general  the  Court  construe  a  written  in- 
strument, and  the  Jury  take  the  direction  of 
the  Court ;  but  this  applies  more  properly  to 
cases  of  deeds  and  solemn  legal  instruments, 
or  to  missive  letters ;  but  in  a  mixed  case  like 
the  present,  I  think  it  right  to  submit  it  to 
you,  merely  stating  my  views  on  the  subject, 
for  your  consideration.  You  will  therefore 
take  the  letters,  and  say  whether,  when  taken 
togetherj  they  can  bear  any  other  construe- 
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BuuMEL,  &c    tioiiy  than  an  aooeptanoe  of  Hall  and  Com- 
H«^^  '  pany's  oflfer. 

The  second  question  is»  Whether  the  de- 
fender concealed  this  acceptance  £rom  Hall 
and  Company  ?  If  the  question  of  damage 
had  been  left  open,  concealment  might  have 
been  an  aggravation  of  daiQage ;  but  in  the 
present  case,  it  is  merely  a  question  of  whe^ 
ther  he  did  not  communicate  the  acceptance. 
The  whole,  in  my  opinion,  goes  to  shew  that 
the  communication  was  not  made ;  and  if  you 
come  to  this  conclusion,  then  the  third  ques- 
tion arises,  which  is  the  amount  of  the  da- 
mage. On  this  subject  there  is  no  appear- 
ance of  any  vindictive  spirit ;  there  is  merely 
a  daim  for  the  difference  of  price,  and  the  ex- 
pence  of  seeking  a  market,  which  the  pursuer 
was  not  bound  to  do,  after  accepting  the  offer. 

Verdict — **  For  the  pursuer,  damages 
"  L.20S.  Is.  sterling." 

Cockbum  and  Robertson  for  the  Pursuer. 
Jeffrey  for  the  Defender. 

(Agents,  Ro,  Paul  and  John  Youngs  s.  s.  c.) 
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Ballektine 


V, 

Ross. 


AYR. 

PBSSEITT, 
LOAD  CHIXF  COUmSSIOVEX. 


Ballentine  v.  Ross.  sept  io. 


Damages  against  a  Collector  of  Excise,  for  Damages 

•    J.        /K»    A    i_  -J*  J  m"         against  a  Col- 

carryiDg  mto  effect,  by  poincUng  and  caption,  i^tor  of  £x- 
a  sentence  pronounced  by  Justices  of  Peace,  UMinfonS'lm 
fpr  a  larger  penalty  than  was  auAorised  by  S^j^L 
the  statute  29.  Geo.  III.  c.  68.  §.  93.  tices  of  Peace. 

Defence. — ^The  decree  was  regular,  and 
rqpilarly  executed.  The  defender,  as  soon 
as  he  knew  of  the  incarceration,  gave  diree- 
tions  to  liben»te  the  pursuer,  and  offered  X4.50 
as  amends,  in  terms  of  the  statute. 

ISSUES. 

'*  It  being  admitted,  that  the  Justices  of 
"  the  Peace  for  the  county  of  Ayr,  on  a  com- 
f*  plaint  by  Thomas  Ross,  defender,  foun4ed 
*^  on  an  allegation  that  the  pursuer,  John  Baji- 
"  lentine,  contrary  to  the  provisicms  of  the 

2  L      ' 
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BALLxvTin  *^  statute  of  the  89th  of  Geoige  IIL  diap.  68. 
b!om.  '^  §•  9S.  had  had  pernicious  ingredients  witii- 
^  in  his  entered  premises,  did,  at  Ayr,  on  the 
^  15th  of  October  ISIS,  pronounce  a  decree, 
«  dedaring  that  the  pursuer  had  incurred  a 
**  far£nture  as  for  one  penalty  of  L.lOO  ster- 
^  ling  for  the  foresaid  o£fence»  and  decerning 
*'  against  him  f<Hr  the  same, 

'*  l^.  Whether  the  defender,  well  knowing 
**  andbcdng  aware,  that  the  said  decree  was  for 
^  alai^er  penalty  than  the  p^udty  authorised 
*'  by  the  said  statute,  for  the  aforesaid  ofifence, 
''  did  by  himself,  or  those  acting  imder  his 
^  authority,  carry  the  said  decree  into  execu- 
^^  tion,  and  did,  in  virtue  of  the  same,  upon 
<'  the  S4th  day  of  October  181S,  cause  the 
''  Barr  Miln,  and  the  machinery  thereof, 
^<  whereof  the  pursuer  was  the  owner,  or  part 
« owner,  with  the  snuff,  or  materials  lor 
^  making  snu£^  in  said  mill,  to  be  poinded, 
^^  to  the  damage  and  injury  of  the  pursue  ? 

The  following  Issues  were,  9d, ''  Whether 
**  the  defender,  well  knowing,'*  &c.  "  did 
<<  cause  the  pursuer  to  be  apprehended  and  in- 
^*  carcerated  in  the  jail  of  Irvine,  in  the  county 
^*  of  Ayr  aforesaid,  and  there  detained,"  &c. 
Sdj  Whether  the  decree  was  carried  into  ef- 
fect, in  whole,  or  in  part,  for  the  defender's 
behoof.    Uhj  ^^  Whether  the  defender,  well 
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"  knowing)''  &c.  handed  over  the  decree  to  bai.lxvtikx 
the  Supervisor  of  Excise,  or  other  officer^  to 
be  put  in  force,  and  whether  the  officer  caused 
it  to  he  enforced,  &c.  Sthj  Whether,  contra* 
ry  to  the  £dith  of  an  intimation  given,  the 
defender  did,  by  himself,  or  others^  execute 
the  poinding  within  the  time  specified.  6th^ 
**  Whether,  after  the  intimation  given  by  the 
**  defender,  as  aforesaid,  the  decree  pronounced 
«  as  aforesaid,  was  executed,"  &c.  7th,  Whe- 
ther **  the  defender,  or  those  acting  under 
'^  his  auth<nity,  did  improperly  and  illegally 
^'  excbide  from,  or  refiise  to  admit  into  the 
mill,"  snuff-work,  to  the  loss,  &c. 

The  first  evidence  tendered  for  the  pursuer  in  iaanag^ 
was  the  notice  of  action.  ^^  Excise 

Memies  and  M^NeiU  object.-.Proof  of  ^'pri^^S 
the  notice  is  necessary  under  the  statute  23.  ^fion^lv^ 
Geo.  III.  c.  70.  §.  S2 ;  but  it  cannot  be  i^oved  ^^^^  **^ 
under  these  Issues.    Our  admissions  do  not 
prove  it,  as  we  do  not  admit  it  to  be  conlbrm 
to  ihe  statute^ 

Jeffrey.'^TlnB  bdjig  an  objection  to  the 
regularity  of  the  action  under  the  statute, 
ought  to  have  been  taken  in  the  Court  of 
Session.    The  &et  of  the>  i^tice  is  admitted 
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BALLKimn  in  a  r^resentation  and  omdesoendenoe  in  the 

Court  of  Session. 

LoBD  Chief  Commissioner. — ^By  the 
argument  for  the  defender,  he  appears  to 
think  that  the  pursuer  is  in  a  dHemma,  and 
that  he  is  not  iiow  entitled  to  prove  notice, 
as  it  is  not  in  the  Issue ;  it  is  also  said  that 
the  notice,  if  proved,  is  not  conform  to  the 
statute. 

It  is  ^  great  comfort,  that  permanent  in- 
jury is  not  done  hy  any  decision  pronoimced 
in  the  hurry  of  a  trial ;  hut  in  the  present 
case,  I  feel  no  difficulty,  and  think  there  is 
no  weight  in  the  objection. 

The  doubt  seems  to  arise  from  the  statute 
bdng  framed  in  re&reaoe  to  a  Court  differ- 
ently constituted  from  this.  The  real  mean- 
ing of  this  clause  is,  that  a  notice-  being  ne- 
cessary to  entitle  the  party  to  come  into 
Court,  he  must  prove  it,  or  be  ncmsuited.  In 
this  part  of  the  island,  thare  are  two  juris- 
dietaonS)  iSbe  Court  of  Session  and  this 
Court.  If  notice  was  not  given,  this  is  a 
point  of  law  which  ought  to  have  been  stated 
in  the  Court  of  Session,  or  ^n  application 
ought  to  have  been  made  to  the  Jury  Court 
to  remit  the  case  bnek  to  the  Court  of  Ses« 
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sion,  to  decide  on  the  regularity  of  the  no-  Ballentikis 
tice.  The  objection  not  having  been  taken 
in  the  Court  of  Session,  I  must  try  the 
Issues  by  the  light  to  be  thrown  upon  them 
by  the  evidence,  and  counsel  on  both*side9 
must  judge  what  they  think  necessary  to 
elucidate  the  case.  The  objection  is  taken 
on  the  narrow  ground  that  the  notice  is 
not  mentioned  in  the  Issue.  I  am  not  to 
decide  whether  it  is  necessary  for  the  pur- 
suer to  produce  evidence  of  the  notice^  or 
whether  the  notice  is  objectionable;  but 
whatever  evidence  is  necessary  for  the  main- 
tenance  of  the  action,  must  be  competent 
to  elucidate  the  Issues.  This  evidence  hav- 
ing been  tendered  by  the  pursuer,  and  he 
thinking  it  necessary  to  elucidate  his  case, 
I  am  of  opinion  that  I  cannot  reject  it  on 
the  ground  stated. 

In  proof  that  notice  had  been  given,  the  4  'epresenta- 
counsel  for  the  pursuer  wished  to  call  upon  Court  of  Ses- 
the  defender  to^  produce  a  letter,  and  also  dence  against  a 
wished  to  read  from  a  representation  given  S^retoacS- 

in  for  the  defender.  deacendence 

McNeill. — The  letter  is  not  contained  in 
the  list  of  writings  to  be  produced  at  the 
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Ballewtivx  triaL     The   representation  is  not  the  best 
evidence. 

Jeffrey. — ^The  proceedings  in  the  Court 
of  Session,  though  they  may  not  provo'a 
fajctf  still  they  prove  that  the  party  made 
the  statements  contained  in  them. 

LoKD  Chief  Commissioneit. — You  are 
trying  in  this  manner  to  help  out  a  proof. 
Z<L.  through  youx  o™  n^ligeol  I 
am  by  no  means  prepared  to  accede  to  the 
general  proposition  that  every  thing  statied 
for  the  pursuer  in  his  pleadings,  is  evidence 
against  him,  though  I  have  no  doubt  that  it 
would  be  so,  if  he  had  had  an  opportunity  of 
seeing  the  statement  before  it  was  given  into 
Court. 

There  is  no  doubt  that  the  best  evidence 
must  be  given,  unless  by  the  fault  of  the  de- 
fender that  evidence  is  wanting.  But  that 
cannot  be  said  on  the  present  occasion,  as  the 
pursuer  has  delayed  till  now  to  call  for :  this 
document.  In  these  circumstances,  I  cannot 
aUow  either  the  letter,  or  a  statement  signed 
by  counsel,  and  which  the  party  may  not 
have  seen,  to  be  given  in  proof  of  the  fact. 

On  a  similar  objection  {subsequently  taken 
to  the  answers  to  the  cpndesoradence,  bis 
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Lordship  observed,  that  they  were  ia  a  dif-  Ballsktike 
ferent  situation  from  the  aigumentative  paper       boss. 
offered  in  proof  of  notice,  as  the  condescend- 
ence and  answers  were  the  solemn-  averments 
on  which  the  party  rested  his  case. 

Cockbum  opened  the  case,  and  stated, 
that  the  defender  knew,  and  was  told  in 
Court,  that  the  penalty  was  larger  than  the 
statute  authorised.  He  also  referred  to  Hut- 
chison's Justice  of  Peace,  Vol.  3*  p.  370,  and 
to  12.  Ch.  n.  c.  S3.  $.  SI.,  and  c.  24.  j.  45. 

M'Neill,  for  the  defender. — The  d^ender 
believed  the  decree  a  good  on^  and  gave  it 
over  to  the  inferior  officer ;  and  if  it  was  irre- 
gularly executed,  the  officer  is  the  person 
liable;  Sindair  v.  M'Farkne,  19th  Nov.  1770. 
Mor.  13,966.  The  only  question  is,  for  the 
imprisonment ;  and  the  defender  offered,  before 
the  action,  and  is  still  ready,  to  pay  L.50« 

Loud  Chi£F  Commissioneb. — ^The  po- 
licy of  the  revenue  laws  requires  that  officers 
should  be  protected  in  the  execution  of  their 
duty.  The  liberty  of  the  subject  requires  that 
the  persons  and  property  of  thelites  shall  be 
secured  from  wanton  injury. 

This  was  a  comphunt  against  the  pursuer 
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BALLENxurs  for  an  offence  for  which  there  is  no  donbt 

that  L«50  is  the  penalty,  though  KlOO  was 
awarded. 

This  is  purely  a  question  for  the  Jury; 
and  it  will  probably  be  better  to  make  a  re- 
turn upon  each  Issue,  as  that  will  shew  the 
grounds  on  which  the  damages  are  given. 

The  two  first  Issues  depend  entirely  on  the 
opinion  you  form  of  the  defender's  knowledge 
of  the  prop^  penalty.  On  the  4th,  .it  is  said, 
the  miU  being  heritable,  could  not  be  poind* 
ed.  We  are  not  here  to  determine  this  point 
of  law ;  but  the  fact  appears  clear,  that  the 
mill  was  taken  possession  of,  and  that  the 
pursuit  was  imprisoned. 

It  is  said  that  the  judgment  awarding  the 
penalty  was  good,  tiU  set  adde ;  but  when  an 
officer  gets  notice  that  a  judgment  is  errone- 
ous, I  cannot  say  that  he  ought  not  to  hold 
his  hand,  until  the  judgment  of  the  Superior 
Court  has  been  got  upon  it. 

On  the  4th  Issue,  you  will  take  into  con- 
sideration the  statement  in  the  answers  which 
I  admitted  asprimafack  evidoioe ;  for  though 
1  cannot  state  it  to  be  as  dmdusiye  as  a  more 
solemn  adn^ission,  sidll  it  is  matter  ton  your 
consideration,  the  defwder  not  having  brought 
any  evidence  against  it.    On  these  Isiaes, 
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therefore,  if  you  are  satisfied  that  he  knew  the  BAHtfiKtiH* 
judgment  to  he  erroneous,  and  that  he  acted     ^  noM. 
against  his  knowledge,  you  will  give  damages, 
and  then  the  3d  Issue  goes  to  enhance  the 
damages. 

This  is  an  important  question,  as  affecting 
the  collection  of  the  revenue,  and  the  liberty 
of  the  subject.  Damages  ought  never  to  be 
vindictive;  and  I  will  go  farther,  and 'say, 
that  they  ought  not  to  be  such  as  to  encourage 
actions  of  this  sort. 

Verdict — **  For  the  pursuer  on  the  1  st,  2d, 
'^  Sd,  4th,  5th,  and  0th  Issues.     For  the  de* , 
"  fender  on  the  7th,    Damages  L.150.** 

Jeffrey  md  Cddb^ttrti  for  the  Parauer. 
M'Neill  and  Menties  for  the  Defender. 

',  (Agents,  Jamet  Crawjbrdy  w.  s.  and  D.  Horne^  w.  s.) 
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Stothabt  v.   Snt  J.   L.   Johnstone's 

Tbustees. 


Damages 
against  the 
proprietor  of  a 

«^11l^     for     not 

implementing 
his  contract 


Damages  by  a  miller  against  his  landlord^ 
for  not  implementing  the  conditions  of  the 
lease,  and  causing  l^al  d^ence  to  be  dxe* 
cuted  for  the  rent,  when  he,  the  landlord^ 
had  not  implemented  the  contract 

Defence.— The  proprietor  did  all  that 
was  incumbent  on  him  under  the  lease. 

The  Issues  contained  an  admission  that  a 
mill  and  20  acres  of  land  were  let  to  the  pur- 
suer, in  terms  of  an  otBst  by  him,  and  of  the 
conditions  of  set  proposed  by  the  late  Sir  J. 
Johnstone.  The  questions  then  were,  Istj 
Whether  the  20  acres  were  to  be  adjoining 
the  mill  ?  and  Whether  the  defenders  fiiiled  to 
put  the  pursuer  in  possession,  to  his  loss  and 
damage  ?  or  Whether  the  pursuer  agreed  to 
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accept  of  30  acres  in  the  vicinity  of  the  mill,  stothaut 
as  pointed  out  hy  Thomas  Johnstone  ?  and  g,^  j,  j^ 
Whether  he  took  possession  of  IS  J  acres,  and  "^xeustee^'^ 
two  years  after  was  offered  6|  more,  as  point- 
ed out  hy  Thomas  Johnstone  ?  2^,  Whether 
the  defender  becaoie  bound  to  build  a  house 
at  the  mill,  and  to  repair  the  others  ?  and 
Whether  he  failed  to  put  the  pursuer  in  pos- 
session of  the  house  for  two  years,  and  did 
not  put  the  others  in  proper  habitable  condi*- 
tion?  3d  and  4»th  Related  to  the  thirlage 
of  certain  &rms, — Sth^  As  to  injury  to  the 
mill-dam-^and  the  &h,  7thy  and  8thj  were, 
Whether  m  the  years  1813, 1813,  and  1814, 
the  defender  applied  for,  and  obtained  seques^ 
tration  of  the  pursuer's  crop  and  stock  for  the 
rent,  although  he  had  failed  to  implement  his 
agreement  with  the  pursuer, 

'  Besides  the  action  of  damages,  there  was  a 
declarator  by  the  trustees,  to  have  it  found 
that  they  had  implemented  the  contract,  and 
that  the  tenant  was  bound  to  pay  his  rent. 


.  The  first  piece  of  evidence  offered  for  the  An  extract  not 

.  •  received  as  eyi« 

pursuer,  was  an  extract  of  the  articles  and  dence,  theori^ 
conditions  under  which  the  mill  and  a  ni^m-  S^inCoi^ 
b^r  of  farms  were  let 
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stotha&t        J^ff^^9  fot  the  defendeiB,  olijeeted.-*' 
Snt  J.  L.     18  not  sufficient  to  prove  the  tenor  of  the  ori- 
^tIvII^IV  giMl,  which  is  on  the  tahle. 

Whigham.'^Aa  extract  is  evidence,  and 
they  do  not  say  this  is  forged.  If  they  wish 
for  the  original,  they  may  produce  it. — ^Rus- 
sd.  Form  of  Pro.  p.  32. 

IjObd  Chief  Commissionbe* — ^This 
comes  forward  in  a  shape  that  is  often  extreme- 
ly  puzzling;  but  at  present  it  appears  to  bea 
struffirle  to  make  the  defenders  produce  the 

In  the  Court  of  Sesaon,  an  extract  is  fre- 
quently  used  without  the  original ;  and  there, 
from  the  frequent  diets,  they  have  an  opportu- 
nity of  correcting  any  error,  by  calling  for 
the  original ;  but  here  the  diet  being  peremp- 
tory, the  Court  must  decide  at  one  sitting. 

In  the  drcumstances  of  this  case,  I  lay 
down  the  strict  rule,  that  the  original  being 
the  best  evidence,  and  being  in  the  power  of 
the  party,  it  ought  to  be  produced.  It  is 
said  this  is  a  production  by  the  defenders, 
and  ought  to  be  given  in  evidence  by  them. 
This  shews,  a  desire  on  the  part  of  the  pur- 
suer to  withhold  it ;  and  as  there  may  pos- 
sibly be  some  error,  it  appears  to  me,  that 
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tecemng  the  extract  would  be  admittiiig    bto*xam 
seocmdary  evidence.  Sir  j.  l. 

JORKSTOVS't 

Trustxeh. 

A  witness  was  called  as  a  haver,  to  pio-  xhTc^l^utlas 
dace  a  writinir.  P^y^^^  ^  '^^^ 

^  a  DAver  to  pro- 

Jeffrey. — It  ought  to  have  been  produced  duce  a  writing 

at  the  triaL 

eight  days  ago.  Act  of  Sed.  10th  Feb.  1816> 
$  S.  and  9th  July  1817*  §  I- 

LoiELD  Chief  Commissioneb. — ^There  is 
an  exception  near  the  end  of  the  fith  section 
of  the  act  last  mentimied,  under  which  this 
is  competent 

A  witness  was  called  to  prove  the  hand- 
writing of  another  person  whose  name  was 
in  the  list  of  witnesses,  but  who  could  not 
attend. 

Jeffrey  olgects.-^This  is  not  the  best  evi- 
dence. If  the  vntness  is  ill,  they  ought  to 
have  ezaminod  him  on  commission. 

Wfiigham, — ^We  attempted  to  bring  the 
best 

LoBD  Chief  Commissioneb. — It  is  in- 
competent to  admit  the  evidence  of  an  absent 
person,  even  on  a  certificate  on  soul  and  con- 
science that  he  is  unable  to  attend.  The 
ink  is,  that  the  testimony  must  be  given  in 
presence  of  the  Court  and  Jury ;  and  ihe  ex- 
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8tovsa««    e^tlons  are  pemument  ia&rmity^  or  being  be- 
SiK  J.  u     yond  the  jurisdiction  of  the  .Court.     I  do. not 
^Vrm^  say  that  no  relaxation  of  this  rule  has  taken 
^""^^^^"^     place ;  but  it  is  our  detcmiaation  to  bring  it 
back  to  this.    If  you  mean  to  prare  fiicts  hj 
tins  witness,  you  ought  to  have  moved  to  pat 
off  the  trial ;  but  at  present  I  am  only  to  de- 
cide on  the  l^;ality  of  the  question  put ;  and 
can  it  be  disputed  that  his  hand-writing  is  a 
legal  matter  of  proof?     I  am  not  at  present 
to  say  whether  this  papar^  after  it  is  proved, 
is  to  be  admitted  in  evidence. 

cireumflUnoes       A  wituess  called  foit  the  pursuer  was  asked, 

in  which  parol  '* 

evidence  was    <m  his  cToss-examiuation,  whetiber  he  had  any 

admitted,  al-  •  •  i      i 

thou^  a  bar.  Conversation  with  the  pursuer  as  to  the  bar- 
sain  was  in 
writing.  gAin. 

Whigham. — ^The  bargain  was  reduced  to 
writing ;  and  they  are  not  entitled  to  bring 
parol  evidence ;  Ersk.  4,  2,  19 ;  Kendal  and 
Co.  V.  Campbell,  18th  June  1766,  and  Max- 
well V.  Burgess,  28th  Jan.  177S;  Mor.  1%$SI; 
Clark  and  Callender  (in  this  Court) ;  l%il- 
l^ips,  428  (Sd  edit),  (554, 5th  edit.) 

Jeffrey. — This  is  competent  by  the  fiame 
of  the  Issues,  to  explain  the  meaning  (tf  flex«- 
ible  terms.  Geddes  v.  Wallace,  Bottle^  and 
Company. 
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THs  writing  .is  not  saiffiiabnt  of  itel^  but    srovBAftT 
requires  possessioa  to  p^eet  it.  8i&  j.  l. 

Wh^ham^^The  Ismies  do  not  prescribe  ^^^.^^ 
the  me^Dis  of  proof.  Even  the  payment  of 
ni<mey  capnot  be  proved  in  this  manner ;  nor 
can  an  arbiter  be  called  to  explMa  bis  decree. 
This  writing  is  the  foundaticm  of  their  action, 
a»d  of  their  applications  to  the  ISberiff,  ai^ 

must  be.  good  or  bad  >f}  ^oto. 

LoBD  Chief  Commissioner. — This  hav- 
ing arisen  on  cross-examination,  does  not  vary 
the  nature  of  the  question,  as  the.  only  devia- 
tion from  the  rules  of  exstoination  in  chief 
is,  that  you  may  lead  in  cross-examining. 

The  last  olgection  has  been  very  ably  and 
lucidly  argued ;  but  I  wish  to  lay  it  out  of 
view,  as  it  rests  on  a  technical  objection ;,  and 
when  I  have  a  general  principle  to  go  upon, 
I  wish  to  avoid  deciding  on  teehnicad  olgec- 
tions. 

* 

The  question  is.  Did  any  thing  pass  be- 
tween Stothart  and  you  as  to  receiving  of  20 
acres?  and  if  it  goes  to  contradict  the  con- 
tract, it  will  be  difficult  to  receive  it.  But  in 
a  case  sent  in  circumstances  like  the  present, 
and  resulting  from  subh  proceedings,  it  is  clear 
tiiat  facts  and  circumstances  must  be  admitted 
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StotuAMv    in  evidence  to^  explain  the  i^p^eement  between 

Sim  J.  In      the  parties. 

T^flTw/  -At  present  I  throw  out  of  view  the  mean- 
ing of  the  iecrn  a^loining.  Aflt^  I  have 
heard  the  evidmce,  I  shall  be  better  Me  to 
direct  the  Jury  whether  they  are  to  throw  it 
oat  of  view  or  not. 

The  question  in  issue  is,  whether  it  was 
finderstood  and  agreed ;  andhowiis  it  pos- 
sible to  make  that  out,  except  by  proving  the 
transactions  of  the  parties.  In  order  to  shew 
the  (Niginal  transactions  of  the  parties,  I  iiiink 
the  question  may  be  put,  and  that  the  inves- 
tigation may  be  so  conducted  as  to  shew  this 
without  admitting  incompetent  matter. 

It  was  ibm  objected  by  the  pursuer  that 
the  witness  was  incompetent. 

Lo&D  Chief  Commissioneb.— Yon 
waive  all  personal  objection  to  the  witness  by 
calling  him. 

At  an  after  stage  of  the  proceeding,  it  was 
proposed  to  pass  from  any  daim  on  one  point. 

Lo&D  Chief  CoMMiS8idN£R.-*-Thi8  must 
he  so  arranged,  that  it  can  never  again  be 
iKDugfat  to  trial,  which  mi^t  be  dxme  by  an 
agreement  to  submit  it. 
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Whm  Mr  BjaosUton,  1^  fatmex  comtriis-    svotbabt 
sianer  of  Sir  J.  L.  Johnfitone^  was  oaUed,  sm  x  u 

Wk^ham^-^JIe  is  inadmissible,  as  at  the  ^^nvm^n!^ 
time  of  tbis  transactian  he  was  oommissftwer,  A^UnC^ad- 
aoid  almost  sole  asent  for  Sir  John.    Reid  mittedwhohad 

^  been  Commis- 

aad  Qardlyae»  10th  July  1813;  M'iUliine  sioner  for  the 

*  defender  at  the 

V.  M'AljixiB,  aA  Dec.  1806,  M.  App.  Wit*  date  of  the 

-^  .  transaction   to 

Di0»  4*  be  proved. 

ForsyA.'^^lRe  is  not  agent  m  this;  eause^ 
and  has  iio  interest  to  support  either  side. 

LoBD  Chief  CoMMissioK£R,-~There  ip 
no  doubt  he  is  admissible.  The  afiidrs  of  life 
oould  not  go  oai,  if  the  parties  to  9UQh  trans- 
actions could  not  be  examined. 

<    A  letteor  was  then  produced.  in  damages  for 

Txjri  •    X  r.»     1  rri.'  •  breach  of  bar- 

Whignam  objects. —  ibis  wa9  a  previous  gain,  compe- 

J  X   1^     1-  \^j.    J.  tenttoproduce 

communing,  and  caimot  be  brought  to  vary  a  letter  dated 
the  contract-  Gordon  v.  Hugh*,  1 5th  Junt3  l^X^. '" 
1815,  reversed  March  1S19. 

LoBB  Chief  CoMMiasioNEB.--*  Since  tbe  ^. 

question  was  first  agitata,  I  have  turmed  it 
much  in  my  mind^  and  I  am  satisfied  that  I 
am  right  in  admitting  the  evidence,  and  J 
shall  tfaer^ore  state  it  to  the  Jury.  The 
vrhde  fallacy  of  the  argument  ^  oon^sts  in 
viewing  this  as  what  goes  to  the  roduetion  of 
a  deed,  or  at  lea^  to  vary.  it. 

2  M 
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SroTHiLET  The  only  question  bere,  is  a  qnestdcm  of 
Sir  J.  L.  damage,  not  as  to  the  validity  of  the  cm- 
TRU8TKS8.  tract;  and  as  this  is  competent  under  the 
Issues,  I  think  it  ought  to  be  admitted. 

WMgham,  in  opening  the  case,  and  in  re- 
ply, maintained,  that  the  pursuer  was  entit- 
led to  20  acres  adjoining  the  mill,  and  that 
he  had  proved  damage  by  not  getting  it. 

Jeffrey,  for  the  defimder,  mmntained  that 
there  was  no  ground  for  damagecf,  as  the  chiim 
Tested  on  a  quibble  on  the  word  adjoining, 
which  it  was  dear  was  not  to  be  taken  in  its 
strict  sense. 

Lord  Chief  Commissioksb. — ^After 
more  than  18  hours  of  your  praiseworthy  at- 
tention to  this  case,  I  am  sorry  that  it  will  be 
necessary  for  me  to  detain  you,  by  going 
somewhat  into  detail ;  but  it  is  some  oonsda- 
tion,  that  after  seven  years  Ktigiition,  your 
verdict  will  be  such  as  to  put  an  end  to  this 
case ;  for  it  is  the  question  of  damages,  not 
the  dedaratoir,  that  is  before  you. 

There  has  been  some  discussion  as  to  the 
admissilnlity  of  part  of  the  evidence,  on  die 
ground  that  the  contract,  when  finally  settled, 
had  been  reduced  into  writing ;  but  the  ques- 
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tion  here  k  not  whether  the  ocmtfact  vrn^    s^othabt 
final  or  not,  or  probative  or  not ;  bttt  what     Su  J.  In 
the  conception  of  the  party  was  of  his  right ;    tbustees. 
and  whether  he  h^  suffered  damage.    It  is 
on  the  two  first  Issues  that  the  weight  of  the 
case  depends. 

The  word  adjoining^  which  is  in  the  agree- 
tnent,  is  introduced  into  the  Issues ;  and  it  ii^ 
l^id  this  word  is  to  over-ride  the  offer  by  the 
pursuer,  and  that  it  means  adhering  to,  and 
round  about  the  mill ;  but  it  i§  important  to 
observe,  that  up  to  the  date  of  the  summons 
for  damages,  this  was  not  the  construction 
put  on  it  by  the  pursuer: 

The  question  is,  whether  the  miller  took 
this  as  a  transaction  to  be  settled  by  Mr  John^ 
istone,  and  whether  he  accepted  of  it  as 
settled  by  him-  Mr  Johnstone  is  dead ;  and 
as  in  that  situation  it  would  have  been  com- 
|ietent  to  prove  what  he  had  said^  so  it  Was^ 
competent  to  prove  his  letter^  and  the  word 
near  is  employed  in  that  letter,  to  describe 
the  situation  of  the  ground. 

You  are  to  consider  the  letters  and  the  con- 
duct of  the  pursuer ;  and  from  these  you  are 
to  draw  the  conclusion  as  to  what  was  his  un^ 
derstanding. 

On  the  question  as  to  the   building   th^ 
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a^oTiumv    houses  I  do  not  think  yon  w3i  go  very  deep 

Snt  J.  li.     into  the  pocket  of  the  defender. 

TmuiTBst.  The  question  as  to  the  thirlage  appears  to 
me  a  very  minute  one;  and  the  evidence  as 
to  the  injury  to  the  dam^  is  in  a  very  doubt* 
fill  state. 

Whether  damages  are  due  on  account  of 
the  sequestrations,  depends  entkely  on  your 
opinion  on  the  two  first  Issues.  As  the 
sequestrations  are  reguhur,  the  only  daim  is 
on  account  of  using  diligmce  for  the  whole, 
when  it  is  said  only  part  was  due* 

Verdict. — The  Jury  found  L.IO  damages 
on  account  of  the  pursuer  not  having  been  put 
in  possession  of  the  houses  in  reasonable  time ; 
Xi.lO  on  account  of  the  insufficiency  of  the 
houses;  and  L.5  for  the  injury  to  the  mill 
dam.  They  also  found  that  he  had  not  he&i 
put  in  possession  of  the  thirlage  of  certain 
farms;  and  found  in  the  othar  Issues  £x  the 
defenders. 

Whigham  for  the  Pursuer. 

Forsyth  and  Jeffrey  for  the  Defenders. 

(Agents,  T,  Jofmttone^  \ir.  s.  and  Dallas  and  InneSy  w.  s.) 
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There,  had  been  an  order  given  for  expences 
in  this  case,  and  the  accounts  were  taxed  by   December  3. 

the  auditor. 

« > 

LoBD  Chief  Commissioneb. — In  this 
case  there  were  two  actions,  and  Issues  upon 
each  went  to  trial.  Both  parties  were  actors^ 
and  both  have  been  in  part  successful.  The 
one  party  has  succeeded  in  the  declarator,  and 
the  other  has  partly  succeeded  in  the  action 
of  damages. 

When  one  party  brings  another  into  Court,  ^ 

and  that  party  is  unsuccessful,  having  caused 
the  expence,  he  is  bound  to  pay  it.  Thus,  if 
the  tenant  had  brought  his  action  alone,  he 
would  have  got  his  exp^pnces ;  or  if  the  land- 
lord had  brought  his  declarator,  he  would  have 
got  his.  This  is  the  natural  privm  facie  rule, 
though  it  may  be  altered  by  circumstances. 
We  can  only  lay  down  the  principle,  and  must 
remit  to  the  auditor,  to  separate  the  expence  May  u.  k  23. 
according  to  that  principle,  in^^^^ed 

actions  in 
which  each 

This  day  a  motion  was  made  that  decree  P"*^  ^1  ®^" 

•^  pences,  decree 

should  go  out  in  name  of  the  agent,  for  the  ^°  ^^^^  ^^  ^^® 

'  '    agent  granted 

balance  of  the  accounts  of  expences*     This  only  for  the  ba- 
lance of  the  two 

accounts. 


&S0  CASES  TKUCD  IN       (Majr  23,  ISSS.) 

groTHAMr    was  (^posed  by  the  ooansel  for  the  tenant,  who 

SiK  J.  L.     maintained  that  eadi  agent  was  entitled  to 

TiiutTraL'  decree  for  the  amount  of  his  acoonnt,  and  re* 

ferenoe  was  made  to  2  BeU  Com*  112,  and  to 

Smith  and  Gemmdl,  9th  July  1802.   M, 

6««7. 

LoBB  Chief  Commissiokeb.— This  case 

was  stated  to  me  when  sitting  alone ;  and  as 

it  appeared  to  me  to  involve  a  prindpleof  vay 

'  considerable  hnportance,  T  wish  it  to  be  fuUy 

stated  now,  when  the  Court  is  fulL 

Cockbum.'^The  simple  question  is,  whe- 
ther the  agent  is  entitled  to  decree.  There 
is  no  doubt  that  the  practice  is  in  our  favour. 
Mr  Bell  is  mistaken  in  saying  that  the  right 
is  to  an  assignation  merely ;  the  expences  be- 
long to  the  agent,  llie  Court  held  in  Smith 
and  Gemmel,  tiiat  bankruptcy  was  what  raised 
the  right  of  the  agent  A  private  settlement 
by  the  parties  does  not  cut  off  the  right.-r- 
Bryson  v.  Hamilton,  17th  June  1813 — 
Rox  t;.  Stewart,  3d  July  1818, 

Jeffrey. — ^We  admit  the  authorities  and 
principles,  and  that  a  party  is  not  entitled  to 
plead  compensation  on  a  separate  debt.  But 
the  specialty  here  is,  that  this  is  the  same 
case.     Agents   may,  on  the  principle  ^on- 
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tended  for,  advance  money,  in  the  hope  of  re-  M'Cbacxxv^ 
covering  it  from  the  opposite  party,  which 
ought  not  to  be  encouraged. 

LoED  Chief  Commissionee. — We  should 
be  extremely  sorry  were  we  called  on  to  de- 
cide upon  a  technical  rule,  in  opposition  to  the 
justice  of  the  case ;  but  here  the  technical 
rule  is  got  quit  of.  Here  there  is  a  case  with 
dx  Issues,  and  three  are  found  for,  and  three 
against  the  party  applying ;  and  he  has,  on 
the  whole,  lost  instead  of  gaining.  The* 
order  must  be  for  l^e  balance  of  the  ac- 
counts. 

LoEDs  PiTMiLLY  and  Gillies  expressed 
their  concurrence  in  opinion  that  the  order 
should  be  for  the  balance. 


DOMFBIES. 

PKE8EMT, 
LOKD  CHIEF  COHKISSIONES. 


M'Ceacken,  &C.  t;.  Peaeson. 


Reduction  on  the  ground  of  deaih-bedt 


1821. 
>tember  14. 


Beftthbed.— 
Found  that  4t 
the  date  of  a 
deed 'under  re- 
duction, the 
firanterwas  iU 
of  the  disease 
of  which  he 
died;  but  that 
he  went  to,  and 
returned  from, 
t^e  public 
market  unsup« 
ported. 
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M^Crackex, 

V. 

Pearsojt. 


ISSUES. 

<^  It  bring  admitted^  that  on  the  27tfa  day  of 
''  December  1819,  the  late  Robert  M'Cracken 
^  subscribed  the  disposition  and  deed  of  set- 
^'  tiement  in  process,  in  favour  of  the  defend- 
^^n,  Rob^  Jackson,  William  M*£ie, 
'*  James  Young,  and  John  Kerr,  bearing 
*^  date  the  said  S7th  December.  It  beu^ 
*^  al^o  admitted,  that  the  said  Robert  M^Crae* 
**  ken  died  on  the  28th  day  of  die  said  mont^ 
"  of  December, 

**  Whether,  at  the  time  the  said  Robert 
**  M^Ciucken  subscribed  the  said  deed,  he  had 
"  contracted  the  disease  of  which  he  died  ?  or, 

"  Whether,  on  the  said  27th  day  of  De- 
''  cember,  and  after  subscribing  the  said  deed, 
**  the  said  Robert  M^Cracken  went  to  the 
^*  public  market  of  the  town  of  Dumfries, 
'^  and  returned  from  the  same :  And  Whe- 
"  ther,  upon  the  said  occasion,  the  said  Ro- 
"  bert  M*Cracken  was  supported  ?" 


Dr  MakweH,  a  \ntne8s  lor  &e  pursuer, 
having  stated  that  he  had  been  informed 
that  the  kte  Mr  MKl^ack^ft  li^as  M, 
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Fotsythy  for  the  drfeader,  objects.— This  mkdrackeii, 

is  hearsay.  »> 

Lord    Chief    CoMMWSiONEtt. — ^They  >— yW 
cannot  ask  this  to  prove  the  fact  of  the  ill- 
ness ;  hut  it  is  competent  in  reference  to  the 
^nion  given  by  the  witness. 

Anothier  witness  was  adced  as  to  the  r^u-  Parol  evidence 
lalion  of  the  market  days  in  Dumfries.  inroye  resuiA. 

Lord  Chief  Commissioner. — ^Was  that  have  \eeii  xe. 
tegulation  reduced  into  writing  ?  You  may  ^tin^^ 
cross-examine  him  to  this,  in  ord^  to  try  the 
truth  of  his  memory ;  but  if  it  was  reduced 
into  writing,  and  if  the  evidence  is  tendered 
for  the  purpose  of  constituting  a  right,  I  can 
only  take  it  from  the  writing. 

Marshall  opened  the  case  for  the  pursuer, 
and  stated  the  groimds  of  the  reduction,  and 
tJiat  the  exception  founded  on  in  this  case 
was,  lifaat  the  deceased  went  to  market.  But 
this  was  on  a  Monday;  and  there  is  an 
iact  of  Chatles  II.  prohibiting  markets  on 
Monday. 

Porsythj  for  the  defender,  stated— The 
act  of  Charles  only  prohibits  large  markets. 
1*he  Act  Sed.  17th  Febtuary^l68g,  shews 
the  meaning  of  the  law.    It  is  said  there 
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M«c>Aoxsii,  must  be  a  grant  of  maiicet ;  conftietade  makes 
V.         law  in  bui^h,  and  every  day  is  a  market  for 
F*^^^    fish  in  Dumfeies* 

The  meaning  of  the  law  of  death-bed  is» 
iiiat  the  person  should  go  to  a  place  of  com* 
mon  resort  for  buying  and  sdling.-^£r8k.  R 
S.  T.  8-  §  96. 

This  person  cannot  be  said  to  have  been 
on  death-bedf  as  he  was  ill  of  the  same  disease 
for  twenty  years. 

Jeffrey. — In  this  case  there  is  na  dispute 
about  the  fiusts  proved^  and  it  is  for  you  to 
draw  a  conclusion  from  them^  or»  if  you  prefer 
it,  to  return  a  special  verdict.  The  only  ques- 
tion is,  what  you  are  to  find  as  to  this  person 
being  at  market  and  unsupported.  Buying 
and  selling  in  the  open  air  is  not  enough  to 
constitute  a  market.  It  must  be  on  a  day,  and 
at  an  hour,  when  ordinary  dealers  are  entitled 
to  sell  within  the  burgh ;  and  it  is  in  en- 
denoe  that  Wednesday  and  Friday  are  the 
market-days  in  Dumfiies. 

In  this  case  he  went,  in  presence  of  pick- 
ed witnesses^  and  was  supported  in  the  sense 
of  law.  He  had  a  stick,  and  sat  in  the  shop. — 
Stair,  R  4.  T.  20.  §  46. 

Lord  Chief -Commission£e.--<  7b  <^ 
J3ar.} — The  (questions  of  whether  this  was  a 
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markiet,  mi  whether  sitting  in  9  shop  is  sup*  wcrackzh, 

port  in  a  question  ofdeath-bed,  are  pure  ques.     ^^^^^^ 

tiions  of  law.    If  tbis  is  to  go  to  the  Jury,  I 

nuttst  diz)sct.  them  in  point  of  law ;  and  they 

nvill  apply  the  &Gts  to  the  law,  as  stated ;  or 

if.  the  Bar  prefer  it,  the  Jury  .may  find  a  spe* 

aal  verdict ;  and  with  that  view  I  have  noted 

the  facts  as  a  scheme  of  a  spedal  v^dict,  and 

shall,  read  to  the  Jury  the  evidence  applicable 

to  each.  . 

If  I  give  the  direction  in  point  of  law,  then 
a  Bill  of  Exceptions;  can  he  tendered  to  the 
law  I  state ;  and  in  tbis  case,  the  only  iocon- 
yemeoce  is,  that  it  forces  one  party  to  move 
the  question.  If  a  special  V^dict  is  founds 
the  case  will  go  back  to  the  Court  of  Session 
to.  decide  the  law. 

Though  I  think  there  would  have  been 
mudi  weight  in  the  argument  urged  by  Mr 
JejQ^ey,  had  it  been  soon  after  the  time  of 
Lord  Stair,  yet  I  ^nd  there  are  two  cases 
which  would  lead  me  to  state,  that  in  this 
case  the  person  ly  ent  to  market,  and  unsup'* 
ported*  The  cases  ^e  referred  to  in.  a  case 
tried  in  tips  Court ;  and  Id  the  last  we  have 
the  opinion  apd  decision  of  Lord  Kames. — > 
Patterson's  Trustees^  Vol.  I*  p.  76.— Earl  of 
Jif^eberry;  &c,  v.  Ladi^is  M.  and  J).  Primrose, 
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M'CuAcxsir,  24tli  Nov.  1796,  M.  SStS ;  Laird  v.  Kirk- 
«.  wood,  9th  July  1768^  Ml  3S15. 

I  do  not,  by  this  statement,  wii^  to  create 
any  impression  as  to  the  decision  of  the  ques- 
tion ;  and  I  am  aware  of  the  £>roe  o£  Mr  Jef- 
frey's  argument;  but  with  these  two  cases 
presented  to  me,  I  cannot  adtise  the  Jury  to 
find  for  the  pursuer. 

On  the  question  of  st^port,  it  appears  that 
he  was  not  supported  by  any  person ;  and  the 
support  relied  on  I  do  not  consider  sufficient 
to  warrant  a  ra'dict  for  the  pursuer. 

But  if  the  Bar  wish  it,  I  shall  state  the 
fiicts  to  the  Jury,  in  order  that  they  may  fod 
a  special  verdict. 

The  Bar  on  both  sides  thanked  his  Lord- 
ship ;  but  stated,  that  they  were  not  in  a  si- 
tuation to  make  impartial  suggestions,  as  each 
would  of  course  advise  what  they  thought 
most  for  the  benefit  of  their  own  dient ;  and 
they  therefore  left  it  entirely  to  his  Lordship. 

Lord  Chief  Commissioner. — (To  the 
Jury.) — ^You  have  heaifd  what  has  passed; 
and  as  the  least  expensive  and  most  expedi- 
tious method  of  having  this  question  ^cuss* 
ed,  I  think  you  ought  to  find,  That  this  per- 
son was  under  the  disease  of  which  he  died. 

0n  the  othcsr  part  of  the  casc^  my  opinion 
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isy  that  lie  did  go  to  the  public  market  of  M'Cbacxev, 
Dumfries.    You  must  therefore  find  that  he 
did  go  to>  and  return  ftom,  the  market,  if  you 
are  satisfied  of  the  &ct  that  he  went  and  re- 

» 

turned  in  the  manner  desqibed. 

With  regard  to  the  support,  the  evidence, 
I  think,  is,  that  he  was  not  supported  by  any 
person,  but  that  he  used  a  stick,  which  he  was 
accustomed  to  do.  Sitting  down  difiers  as  to 
the  effect  to  be  given  to  it,  when  a  person 
goes  on  purpose  to  render  his  settlement  valid. 
But  though  this  was  the  purpose  in  the  pre- 
sent case^  yet,  on  my  view  of  the  law  at  pre- 
sent, his  sitting  down  is  not  such  as  amounts 
to  support,  in  the  meaning  of  the  law  of  death- 
bed. V 

Verdict*-^'  For  the  pursuers  on  the  first' Is* 
'^  sue,  and  for  the  defender  on  the  second  Is- 
,^'  sue,  in  both  its  branches." 

J^ey  wAMarshaU for  the  Punuers. 
FoTMyth  and  J»  Henderson  for  the  Defender. 

^  (Agents,  Jamet  p,  Roity  w.  s.  and  John  ThorJmmy  w.  e.) 
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^"ta^te^y  Reduction  of  a  poatnuptial  contract  of 
dated^-that      tnarriacTe* 

one  party  was  ^^ 

of  sound  mind, 
and  not  labour- 
ing under  the  ISSITEI^* 
diseaseofwhich 
he  died;    but 

■criptionrfSie      "  Ist,  Whether  the  deed  in  process^  bear- 
SS'^^SST"  '*  ing  to  be  a  postnuptial  contract  of  inar- 

^  riage  between  the  late  John  Harkness  in 
"Bnmside  of  Poolmuir,  and  the  defender, 
**  Janet  Burgess,  or  Harkness,  and  bearing  to 
^be  dated  the  12th  day  of  January  181  h 
was  subscribed  by  the  said  John  Harkness 
on  the  said  12th  day  of  January,  or  on  or 
<<  about  the  12th  day  of  February  1811,  or 
**  upon  a  day  subsequent  to  the  5th  day  of  the 
'*  said  month  of  February,  and  withm  60  days 
^  of  his  death,  which  is  admitted  to  have  taken 
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'^  place  on  the  5th  day  af  April  of  the  said    HAmxirEst 

y®^  •  Haeksess. 

'*  Sdy  Whether,  at  the  time  of  signing  the 
^*  said  deed,  the  said  John  Harkness  had  con- 
^'tracted  and  was  lahouring  under  the  dis- 
'<  ease  of  which  he  afterwards  died? 

'*  3d,  Whether  the  name  of  Janet  Burgess, 
**  the  defi^der,  suhsoribed  to  the  said  deed,  is 
''  the  true  and  genuine  subscription  and  pro- 
'^  per  hand-writing  of  the  said  defender ;  or 
^  Whether  the  hand  of  the  said  defender  was 
'^  led  or  directed  when  she  made  the  said  sub- 
**  scription  ? 

**  4ith,  Whether  at  the  time  the  said  John 
'*  Harkness  subscribed  the  said  deed,  he  was 
**  of  a  sound  and  disposing  mind,  and  capable 
**  of  understanding  his  afl&irs  ?" 

Whigham  opened  the  case  for  the.  pursuer, 
and  admitted,  that  when  regularly  executed, 
a  4eed  was  the  best  evidence  of  its  own  date, 
and  that  for  a  long  period  it  was  incompetent 
to  examine  the  instrumentary  witnesses,  but 
since  1793,  that  point  has  not  been  mooted. 
.  Forsyth,  for  the  defeirder. — This  is  a  most 
important  question ;  whether  a  solemn  deed 
is  to  be  cut  down  on  the  faith  of  the  slippery 
memory  of  witnesses. 
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Uakuicm        Jejffre^.^^Tlm  is  decided  against  the  de- 
fender. 

Lord  Chief  Commissioker. — ^The  only 
thing  the  Jnry  or  I  have  to  do  with,  are  the 
&ct8 ;  and  you  have  only  to  apply  yoursdlf  to 
the  proof  of  these  facts. 

Fersyth.'-^It  is  said  the  hand  was  led ;  hat 
there  is  only  one  witness  to  this,  and  he  an 
instrumentary  witness,  which  is  incompetent* 
1540.  c  117,  and  168U  c.  5.  An  instrumen- 
tary witness  may  now  be  examined,  but  his  cre- 
dit is  brought  in  question.  Frank  v.  Frank 
3d  March  1795,  M.  16,824,  Aff.  10th  Jun6 
1809;  Falconer  v.  Arbuthnot,  S3d  June 
1750,  M.  16,7i»9 ;  Bell,  Test  Deeds,  p.  101 ; 
Setton  V.  Setton's  Trustees,  Vol.  I.  p.  9« 

Jeffrey. — There  are  here  substantially  only 
two  questions.  Whether  this  person's  hand 
was  led  ?  and  Whether  the  deed  was  signed 
on  1 3th  Jimuary.  It  is  said  an  instrumentary 
witness  swearing  against  his  subscription^  is 
in&mous ;  that  is  a  fit  point  for  the  honert 
mind  of  a  Jury. 

Lord  Chief  Commissioker. — This  is 
a  most  important  question  in  many  points  of 
view,  and  requires  minute  attention.  There 
is  no  doubt,  that  since  the  case  referred  to. 
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instrumentary  witnesses  may  be  exatninecl»  Hahk^ess 
t)ut  their  evidence  must  be  narrowly  examin.  Hakknesb. 
ed,  and  weighed  in  the  nicest  scales.  This 
observation  applies  to  a  great  part  of  the  case ; 
and  keeping  this  in  view,  and  that  we  have 
nothing  to  do.  with  the  law  of  the  case,  we 
must  consider  the  Issues.  The  question  in  the 
first  is.  Whether  this  deed  was  signed  of  the 
date  it  bears?  and  if  you  are  of  opinion  that 
it  was,  it  will  take  the  case  out  of  the  law  of 
death-bed,  and  render  it  unnecessary  to  find 
on  the  second. 

This  date  is  impeached,  on  the  evidence 
of  the  instrumentary  witness ;  but  are  you 
to  take  his  loose  testimony,  that  he  does  not 
think  the  deed  was  signed  on  that  day,  (espe- 
cially when  he  does  not  mention  any  other) 
to  cut  down  a  deed,  the  veracity  of  which  he 
certified  by  his  signature  ?  Are  you  to  be- 
lieve the  fact  correctly  done  ;  or  are  you,  on 
such  evidence,  to  set  aside  a  solemn  instru- 
ment protected  by  the  legislature  ? 

On  the  second  Issue,  the  evidence  also 
appears  to  me  too  loose  to  be  rested  on  ;  but 
if  you  go  along  with  me  on  the  first,  it  is 
not  necessary  to  make  a  return  on  this.       " . 

The  fourth  Issue  Mr  Jeffrey  has  most  pro- 
perly given  tip ;  but  upon  the  third,  the  evi- 

^   N 
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Harxvess. 


HAEKKX88  dence  will  require  your  mmt  porticnlar  dttea- 
tioD,  to  ascertain  whether  lixb  was  her  geabiiae 
subscription,  or  if  her  hand  was  led. 

This  woman  is  stated  by  the  witnesses  to 
be  a  person  not  in  the  habit  of  writing;— -that 
on  one  occasion  she  attanpted  to  write,  but 
could  not ;  and  that  on  more  than  one  solemn 
occasion,  she  said  she  could  not  write ;  and 
this  is  evidence,  independent  of  the  instru- 
mentary  witness. 

If  you  are  of  opinion  that  the  instrumentary 
witness  is  confirmed  by  concomitant  cir- 
cumstances, you  must  find  accordingly ;  but 
if  there  is  doubt,  you  must  rest  on  the  so- 
*  lemn  deed.  In  this  case,  I  do  not  think  the 
evidence  can  be  rejected  as  that  of  a  single 
witness,  there  being  facts  and  circumstances 
in  support  of  it.  It  is  in  evidence  that  this  wo- 
man since  wrote  her  name ;  and  it  is  stated, 
that  this  was  given  to  the  agent  for  the  de- 
fender ;  and  that  if  now  produced,  it  would  s^ew 
that  this  is  not  her  writing.  You  will  conifer 
this,  and  give  it  due  weight.  On  the  others 
I  have  expressed  a  clear  opinion ;  but  that 
is  not  to  controul  you,  as  you  are  to  find  ac- 
cording to  your  view  of  the  evidence.    ^ 

Verdict.—**  The  Jury  found  that  the  deed 
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^*  yms  executed  on  the  12th  January :  That  BURavu  op 
^  JohnHarkness  wasnot  then  lahouiing  under 
^'  the  disease  of  which  he  died :  That  the 
name  Janet  Burgess  was  not  her  true  suh- 
scriptian;  and  That  Harknesa  was  of  a  soi|nd 
and  disposing  mi&d»"  &c. 


4€ 
4i 
49 


J^frei^  and  Wfdgham  fot  the  Piusuer. 
Forsyth  for  the  Defender. 

(Agents,  Archibald  Crawford^  w*  s.  and  James  Smail,  w,  s.) 
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PRESENT, 
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Marquis  of  Tweeddale  v.  Browit,  isai. 

Sept.  18. 

An  action  of  damages  against  a  tenant^  for  Damages 
idoughing  during  the  last  year  of  his  lease^  nant,  for  mis. 
more  of  his  farm  than  he  was  entitled  to  have  usfim^!^ 
under  com  crop. 

Defence.— A  denial  of  having  done  any 
thing  during  the  occupation  of  his  farm,  which 
entitles  the  pursuer  to  damages. 
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€€ 


ISSUES. 

«  It  being  admitted,  that  the  farm  of  Tul- 
'*  lishill,  GonsistiDg  of  SOOO  acres  or  there- 
**  abouts,  the  property  of  the  pursuer,  was 
held  by  the  defender,  under  lease  and  deoee- 
arbitral  in  process,  up  to  the  term  of  Whit- 
sunday 1819>  as  to  the  houses  and  grass, 
'^  and  to  the  separation  of  that  year's  crop  from 
^*  the  ground,  as  to  the  arable  land, 

''  1^/,  Whether  the  said  farm  was  a  pasture 
*^  or  stock  £urm,  with  the  exception  of  from 
60  or  70  acres,  or  thereabouts,  usually  kept 
in  tillage  ? 

'<  Sd,  Whether  the  defender,  in  the  last 
year  of  his  possession  of  the  said  &nn,  con- 
trary to  the  rules  of  good  husbandry,  and 
the  custom  of  the  country  upon  such  &nns, 
'*  did,  besides  the  aforesaid  60  or  70  acres, 
'<  plough  up  from  90  to  100  acres,  or  th^ie- 
'*  abouts,  in  different  parts  of  the  farm,  and 
*'  in  situations  injurious  to  the  fiiture  cul- 
"  tivation  of  the  farm  as  a  stock  farm,  to 
'*  the  loss  and  damage  of  the  said  pursuer? 

*^  Sdy  Whether  the  defender,  contrary  to 
^^  the  rules  of  good  husbandry,  and  the  cos- 
*'  tom  of  the  country  in  such  cases,  ploughed 
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•*  up  the  whole  or  any  part  of  the  said  90  of   Marquis  op 
*•  100  acres,  without  having  previously  fwdr  ». 


4t 


JBrowk. 


ed,  limed,  or  dunged  the  same,  to  the  loss 

and  damage  of  Ihe  said  pursuer  ? 

^^  4thj  .Whether  in  the  last  year  of  his  pos^ 
^^  session  of  the  said  farm,  the  said  defender^ 
^'  contrary  to  the  rules  of  good  husbandry^ 
**  and  the  custom  of  the  country  in  such 
'^  cases,  did  take  a  white  crop  from  a  part  of 
^*  the  arable  land  in  the  said  &rm,  which  had 
^  borne  a  white  crop  the  preceding  year,  to 
*^  the  damage  and  injury  of  the  said  pur- 
**  suer  ? 

''  Damages  claimed  L.SOOO." 


After  calling  several  witnesses,  the  pursuer  a  report  made 
gave  in  evidence  a  report  by  Mr  Tait,  under  ftom  a  Lord 
a  remit  from  the  Lord  Ordinary.  evident 

Lord  Chief  Commissioner. — If  this 
report  is  founded  on  information  given  by 
others,  it  is  not  evidence ;  but  in  so  &r  as  Mr 
Tait's  opinion  is  founded  on  personal  inspec- 
tion, and  is  now  confinned  by  him  on  oath,  I 
do  not  object  to  it^  *  ^  * .     , 

•^  A  decision  by 

an  arbiter,  in  a 
,  -_  case  not  proved 

A  witness  was  called  to  prove  a  dispute  to  be  similar, 
similar  to  the  present,  and  a  decision  by  arbl*  on  a  particular 
ters  on  the  subject,  and  that  the  tenant  was  denc^  "of  ^the 

custom  of  the 
country. 


Bbowv* 
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Mmmqxju  or  paid  &r  not  plougluiig  part  of  his  iBam,  the 
last  year  of  ms  lease. 

JMb»C7T^j^--Ol!JectfiL 

LoBD  Chief  CoMMiiBioKEB«i — ^If  ikef 
prove  that  the  lease  was  im  epai  oiie»  and  that 
the  discussion  was  as  to  ihe  costom  of  the 
country,  this  would  heevideuee;  bat  unless 
this  is  don^  it  is  not  competent. 

When  another  witness  was  called,  and  ask- 
ed what  proportion  of  his  farm  he  ploughed 
during  the  last  year  of  his  lease. 

Lord  Chief  Commissioner. — I  am  un- 
willing to  interfare  when  no  olgection  is  ta- 
ken ;  but  really  you  ought  to  lay  a  foundation, 
by  proving  that  there  was  a  discussion  as  to 
the  custom  of  the  country.  It  is  that  which 
makes  the  testimony  of  any  use,  and  unless  you 
prove  this,  the  presinnption  will  be,  that  it  was 
the  agreement  of  the  parties  which  regulated 
the  matter. 

Cockbum  opened  the  case,  and  stated  the 
origin  of  the  action,  and  that  the  Issues  here 
were  special,  and  to  go  back  to  the  Court  of 
Session ;  and  that  the  amount  of  the  damage 
was  the  only  question  of  any  difficulty. 

Jeffrey. — The  only  damage  done  mnst  bp 
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to  tfa^  Micomiiig  tmant ;  and  we  have  a  letter  Mabquu  of 
firom  inin,  reueving  us  from  damages. 

LoBB  Chief  Commissioner. — ^How  do 
you  sliew  the  priyity  of  the  Marquis  to  this? 

J^rey^^rAt  is  imly  through  the  tenant 
that  he  sisai  w&st  damage.  The  present  ae- 
tion  ifi  not  to  «x  what  is  good  husbandry,  or 
the  wisdom  of  the  custom ;  but  the  &ct  of 
what  the  custom  is.  By  the  custom,  the  de  j 
fender  might  have  ploughed  tmce  as  much 
as  he  did.  The  only  possible  expence  from 
being  detached  k,  that  an  additional  herd 
must  be  kept ;  and  yet  a  witness  estimates 
the  damage  at  Lu^OO. 

The  custom  as  to  two  white  crops,  is  more 
than  proved, 

Moncreiff.'^'-It  is.  said  there  ought  to  be 
favour  to  the  defender ;  but  though  that  is  the 
rule  in  a  claim  for  an  injury  to  the  feelings  of 
the  pursuer,  it  has  no  place  in  the  present  case, 
which  is  an  injury  done  to  the  property  of  one, 
for  the  emolument  ot*  another.  The  pursuer 
did  not  bring  the  proper  evidence  of  the  cus- 
tom of  the  country.  Instead  of  proving  that 
in  particular  instances  a  larger  proportion  was 
ploughed,  he  ought  to  have  brought  persons 
skilled  in  the  general  practice;  Brodie  t;. 
Murdoch,  7th  Feb,  1777.— M,  App.  Tack,    • 
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MARauis  or    No.  3. — ^In  tins  czse,  though  there  was  per- 
wcEBDAUE   jjjjggj^jj  j^  plough,  the  tenant  was  found  not 

^^^^T^     entitled  to  a  way  gamg  crop. 


^  LoBD  Chief  Commissiokbb.?— It  is  a 
great  satis&ction  to  a  Judge  to  know  that  a 
question  of  this  nature  is  suhmitted  not  onfy 
to  an  intelligent  Jury,  but  to  those  who  have 
greater  experience  in  the  practice  of  this  part 
of  the  kingdom  than  he  has.  I  shall  there- 
fore state  results,  rather  than  go  into  detail  on 
the  diiFerent  Issues. 

V  On  the  first  Issue,  it  is  admitted  that  1^ 
is  a  stock  farm,  and  the  first  question  is  the 
extent  of  the  cultivation  upon  it. 

This  is  merely  a  preliminary  question  ;  and 
it  is  on  the  three  following  Issues  that  the  da- 
mages depend.  There  is  some  contrariety  <^ 
evidence  as  to  the  quantity,  but  it  was  fi*om 
60  to  90  acres  in  different  parts  of  the  fium ; 
and  the  pursuer  must  make  out  that  this  was 
contrary  both  to  the  rules  of  good  husbandry 
and  the  custom  of  the  country. 

On  the  evidence  for  the  pursuer,  it  appears 
to  me  that  there  is  a  prima  Jade  case  made 
but,  that  it  was  contrary,  &c« 

In  the  third  Issue,  the  tam  previously,  ac- 
cording to  my  view,  must  mean  the  year  pre- 
ceding ;  and  if  you  take  it  in  that  view,  I 
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conceiye  you  must  find  for  the  pursuer,  as  maatt^isop 

there  is  no  -jpmof  of  foldipg  or  dunging  at  ^^^^^°^^^- 

any  time ;  and  the  evidence  as  to  liming  does 

not  apply  to  that  year. 

'    On  the  fourth  Issue,  there  can  be  no  doubt 

of  the  £ict  of  two  white  crops  having  been 

taken ;  but  some  of  the  witnesses,  even  for 

the  pursuer,  approve,  md  others  disapprove 

<tf  this. 

You  will  consider  attentively  the  evidence 
as  to  the  quantity  of  ground  the  defender 
might  plough  according  to  the  custom  of  the 
country.  Four  of  the  witnesses  are  to  be 
thrown  out  of  view,  as  they  did  not  speak  to 
open  leases ;  five  others  spoke  to  other  mat* 
ters,  and  ten  to  the  custom,  only  one  of 
them  having  mentioned  the  rules  of  good 
husbandly. 

Custom  is  to  be  proved,  not  by  witnesses 
speaking  in  general  to  what  they  consider  the 
custom,  but  is  ta  be  made  out  by  several  in- 
dividual and  unconnected  instances,  free  from 
any  agreement  of  the  parties. 

If  you  find  for  the  pursuer  on  all  the  Is^ 
sues,  you  will  then  fix  the  amount  of  the  da^ 
mages ;  if  for  the  defender,  then  no  damages ; 
if  partly  for  the  pursuer,  and  partly  for  thq 
defender,  then  oif  course  yoi|  will  modify  the 
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MARaoii  or  damages.    I  agree,  that  in  a  case  of  ibis  na- 

tur^  or  of  money  iwiwheld,  the  pmnuer  is 
bound  to  prove  loss;  but  I  do  not  think  he  is 
bound  to  fix  it  in  pounds*  shillings,  and  pence. 
I  cannot  agree  vrith  the  counsel  for  the  de- 
fender that  no  damage  is  proved ;  for  it  ha& 
not  been  proved  that  the  rent  of  the  incoming 
tenant  was  fixed  before  this  ploughii^  took 
place,  and  even  this  goes  to  the  detenonitioii  of 
thesoiL  Ifthe  rent  was  so  fixed>  there  is  no  evi- 
dence that  he  has  not  since  got  anabateineiiL 
How  you  are  to  discover  tiie  amount,  is  a  ££« 
ferent  question ;  and  I  have  no  hesitation  in 
sayings  that  I  think  it  would  not.be  pioper^ 
without  considering  the  dieumstances  of  the 
case,  to  give  L.lOO,  which  is  the  only  sum 
we  have  had  proved.  If  part  of  the  Issues 
are  found  for  the  defender,  this  will  of  coarse 
diminish  the  sum. 

Verdict. — *^  Finding  upon  the  first  Issue, 
^'  that  the  farm  of  Tullishill  was  a  p^tore 
''  farm,  or  stock  farm ;  and  find  iipcm  all  Ae 
^'  Israes,  a  verdict  for  the  defender." 

JHoncreiff' and  Cockbum  for  the  Pursuer. 
Jeffrey  and  Cuningham  for  the  Defender. 

(Agents,  Gibsotiy  ChrittiCy  and  fVardlaw^  w.  s.  and  James  Ho}/i 

w.  fl.) 
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HAEQ17I9  or 

TWEEDDAX.9 
V. 

Kebs. 


JEBBUEG^* 

PaESEKT, 
LORD  CHIEF  C0MMIS8I0N£B» 


MABQmS  OF  TWSEDDAtiB^  £».  KeRR.  1821. 

September  10» 

A  BEGLAHATOB  tO  have  it  foUBd  that  the  Finding  88  to 
-^*-  11,  *^®  change  of 

old  channel  of  a  river  is  the  march  between  thecoune  of  a 

1    r         i_  river,  dividing 

two  neighbouring  proprietors ;  and  that  ahdut  two  properties. 
three  acres  of  ground,  situate  between  the  old 
and  new  channel,  belong  to  the  pursuer. 

Defence.-^— Possession  beyond  the  nie-f 
mory  of  man, 

ISSUES. 

**  Istf  Whether  the  water  of  Kail,  admitted 
^*  to  have  been  originally  the  march  between 
« the  lands  of  Grubbet,  the  property  of  the 
**  pursuer,  and  the  lands  of  Gateshaw,  the  pro^ 
^  perty  of  the  defender,  did,  at  a  period  with- 
**  in  40  years  prior  to  23d  December  1819> 
^*  run  in  nearly  a  straight  direction  from  » 


572 


CAS£S  TRIED  IN  Sept  18, 


MAiiauM  OF   «  point  marked  A  on  the  pfcn,  near  a  i^ace 
V-  ^  called  Rushie-hole»  or  Rush-pool,  to  another 

^*  point  marked  B  on  the  plan,  near  a  place 
^  called  Ubats-haughs  ? 

"2rf,  Whether,  within  the  period  afore- 
*^  said,  the  course  of  the  said  water  has  dak- 
''  ed  to  the  eastward,  whereby  three  acres,  or 
*'  thereabouts,  of  the  lands  of  Grabbet,  fixr- 
*'  merly  dtoated  on  the  east  side,  are  now  d- 
^^  tuated  on  the  west  side  of  the  said  water  ? 

**  Sdf  Whether  the  said  three  acres  of  land, 
*^  situated  betwixt  the  forma:  and  pxesenl; 
<<  course  of  the  s^d  water  of  KaU,  hare  b^n 
f^  possessed  continually,  since  die  course  of  1^ 
'*  said  water  was  changed  as  aforesaid,  by  die 
**  pursuer  or  his  tenants,  by  pastiizing  their 
'^  cattle  aqd  driving  their  carts  thereon  ? 

*^  4Ah^  Whether  the  said  dmnge  was  partly 
'^  produced  by  the  improper  operations  of  Wil- 
^^  liam  Kerr,  the  broths  of  the  pursuer^  by 
*'  putting  stones,  about  25  years  agQ»  into.the 
**  b^  of  the  sfud  river  P-^^-Or, 

S/A,  Whether  the  ^ange  that  may  have 

taken  place,  has  been  by  the  imperceptible 
*'  addition  of  soil  to  the  bank  of  the  itvef  on 
« the  defender's  side  ?" 

On  an  Issue  as 

by  one  indivi.   >^  Ju  the  coursc  of  tho  evidence^  a  question 

dual,  the 

Court  will  not 

allow  evidence  as  to  another,  for  the  purpqse  of  having  the  fiu^t  indon^ 
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.  was  put,  Whether  Gilhart  Kerr  phu^fitones  MAKaun  of 
in  the  river  ?  , 

Coi^bum,  for  the  defender,  olgects. — ^Both 
William  and  Gilbert  possessed,  and  we  were 
prepared  with  evidence  to  meet  the  operation 
.  of  William, 

J^rey^  for  the  pursuer. — ^The  fact  of  put- 
ting in  stopes  was  the  only  thing  they  had  to 
meet ;  md  there  is  no  fair  ground  of  objec- 
tion, if  their  predecessor  put  them  in. 

• 

IjORD  Chi£:f  Commissionee. — The  ninth 
section  of  the  Act  59.  Geo.  III.  c.  35.,  was 
intended  to  prevent  parties  from  losing  the 

'  benefit  of  facts  of  great  importance,  which 
might  come  out  in  the  course  of  the  evidence. 
This '  occurred  in  Lord  Fife's  case  (See 
Vol.  I.  p.  110.),  whercj  in  the  course  of 
the  evidence,  a  fact  came  out  as  to  his 
acknowledgment  of  the  subscription,  of  such 
importance,  that  it  might  have  decided 
the  question.  It  was  therefore  thought  of 
importance  that  the  Court  dbould  have  the 
power  to  indorse  such  facts;  but  this  was 
never  intended  as  a  licence  to  prove  facts  of 

.  which  ihe  Opposite  party  had  no  notice.  This 
brings  the  case  to  the  question,  What  is.  the 
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HAsomt or  Imoef  Th^  Iflnies  aie itwma  from  Hie  eoi^ 
^  deacendence  of  the  party ;  and  in  thie  pitqiam* 
tion  of  them,  the  parties  have  frequent  op- 
portimitiea  of  making  correctifms.  In  die  I^ 
sues  00  prqiared,  the  name  of  WSlliam  Eetr 
stands ;  and  I  am  of  opinion  it  cannot  be  al- 
tered. It  is  dear,  then,  that  I  can  only  ad-* 
mit  this  evidence  on  the  ground  that  the 
question  is,  Whether  stonei^  were  put  byany 
body  ?  At  first  the  averment  stood,  that  the 
stones  were  put  in  25  years  ago ;  and  if  the 
Issue  had  been  in  these  terms,  die  evidence 
would  have  been  admissible ;  but  by  stating 
a  name,  the  pursuer  may  have  thrown  the 
other  party  off  his  guard,  and  led  him  to  in- 
quire only  as  to  Wi^iam.  I  am  therefore  of 
opinion,  that  a  specific  question  being  put 
as  to  a  particular  person,  that  question  can- 
not be  generalized,  and  that  allowing  this 
would  tend  to  injustice  and  surprise. 

If  I  am  wrong,  the  mode  of  redress  is  by 
Bill  of  Exceptions  on  the  terms  of  the  Issui^i 
and  my  judgment  r^ecting  the  evidence. 

A  tenant  of  a  A  witucss  having  stated,  ihat  if  <iie  piur« 
Si^toiro"^;  suer  succeeded,  the  ground  would  fimnpart 
rfthJtoiS^  of  his,  the  witness's  fiirmi 
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if  tlieie  is  aay  point  iiaud,  it  jb  Aftt  interest  ^^"*"^» 
dwqualifies. 

Mantrei^. — ^It  is  hasd  to  be  d^jiYed  of 
the  best  evidence  (as  heandbi^  father  lired 
upon  ilie  spot),  for  so  inconsiderable  to  in- 
terest; axtd  it  is  not  clear  that  lie  would  not 
have  to  pay  additional  rent. 

LoED  Chief  CoMMissioKj£B.----It  seems 
admitted  that  he  has  an  interest ;  and  if  he 
has  an  interest,  the  amount  is  of  no  oom^ 
quence,  and  cannot  be  answerisd  by  the  use- 
fulness of  the  evidence.   , 


Moncr^ff  opened  the  ease,  and  stated  the 
&cts,  and  maintaiQed  that  the  defender  must 
prove  the  change  to  have  been  imperceptible* 
The  pursue  will  prove  that  it  was  perceptible, 
or  at  least  that  the  river  having  chang^ 
from  one  line  to  another,  the  change  must 
have  been  perceptible. 

Cockburn^  for  the  defender. — ^We  adait 
that  the  river  formerly  ran  in  nearly  a  straight 
direction ;  and  it  is  proved  that  a  quantity  of 
land  is  situate  between  that  line  and  the 
present  course  of  the  riven 

If  a  river  changes  its  course  by  a  sudden 
burst,  or  by  a  visible  lump  bemg  torn  from 
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MAsavn  ov  the  bank  and  carried  to  the  opposite  side,  the 
^^^'  ground  may  be  followed.  Bat  if  the  change 
is  by  gradual  eating  from  the  one  side,  which 
all  rivers  are  doing  every  moment,  the  pro- 
prietor is  not,  either  in  law  or  reason,  entitled 
to  £edlow  the  ground. 

On  the  third  Issue  their  proof  is  against 
them,  and  on  the  fourth  they  have  led  no  evi- 
dence. 

The  last  is  the  great  subject  in  dispute; 
and  it  is  said  imperceptible  is  not  a  proper 
term ;  but  we  could  not  find  a  better.  By 
using  that  term,  it  was  not  the  intention  to 
enquire  whether  the  change  was  such  as  could 
not  have  been  discovered  by  a  microscope ; 
but  whether,  in  common  sense,  the  detrition 
on  one  side,  and  the  addition  to  the  other, 
was  perceptible.  The  witnesses  state,  that 
this  change  was  not  produced  by  a  sudden 
burst,  or  avulsion,  or  artificial  operation ;  and 
therefore  it  could  only  be  in  the  manner  we 
state. 

Lord  Chief  Commissioi^eb. — ^The  coun- 
sel for  the  defender  has  relieved  us  from 
trouble  on  the  two  first  Issues ;  and  on  them 
you  may  find  generally,  unless  you  think  any 
thing  special  has  been  proved.    The  third  Is- 
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sue  ^ords  subject  of  coBsidaration,  and,  un-  Mahquis  of 
der  the  terms  of  it,  the  pursuer  was^  bound  to 
prove  that  he  pastured  the  ground,  and  drove 
carts  on  it  continually.    The  evidence  is  in 
your  recollection ;  and  the  material  fact  is,  that 
the  defender's   cattle  pastured  this  ground, 
and  that  he  turned  off  the  cattle  of  the  pur- 
suer's tenant.    As  to  carts,  there  is  no  proof 
of  any  being  driven,  but  there  is  some  proof  . 
as  to  the  appearance  of  tracks. 

On  the  4th  Issue  you  must  find  forthede- 
fender,  as  the  pursuer  has  failed  te  psove  what 
he  undertook,  and  it  is  of  no  consequence 
whether  that  arises  &om  the  evidence  being 
in  law  inadmissible,  or  from  his  having  made 
an  improper  statement. 

It  is  vain  at  this  period  to  regret  the  term 
used  in  the  5th  Issue,  as  it  cannot  now  be 
altered.  In  the  language  of  law,  this  is 
termed  alluvion,  and  the  difficulty  was  to  find 
a  proper  translation  of  this  tenn. 

The  term  imperceptible  cannot  be  strictly 
and  critically  applied  to  this;  but  I  think 
you  are  entitled  to  take  it  in  a  general  sense, 
and  to  hold  that  the  addition  was  impercep- 
tible, unless  the  contrary  has  been  proved.  Is 
there  then  any  proof  of  avulsion,  of  a  tearing 
away  ?     In  considering  whether  it  could  have 
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Maequis  ot  '  been  by  imperceptible  addition,  you  will  keep 
in  mind  the  period  of  time  within  which  this 
took  place,  and  whether  this  does^not  affoida 
presumption  that  it  was  by  more  sudden  tear- 
ing ?  On  the  other  hand^  you havea  witnes 
proving  that  this  was  by  gradual  wearing ;  and 
if  this  is  sufficient  to  satisfy  you,  then  I  think 
you  are  safe  to  find  that  this  ground  was 
formed  by  gradual  and  imperceptible  addi- 
tions. 

If  you  return  a  verdict  of  this  sort,  there  is 
no  harm  in  stating  that  there  was  no  imper- 
ceptible addition  of  soil,  but  that  there  has 
been  a  gradual  wearing  away  of  the  opposite 
bank. 

Verdict—**  The  Jury  found  on  the  first 
**  and  second  Issues  for  the  pursuer ;  on  the 
**  third,  tiiat  the  three  acres  of  ground  have 
'*  never  been  possessed  since  the  change  of 
*'  the  river,  by  the  pursuer  or  his  tenants,  hy 
**  pasturing,  &c. ;  on  the  fourth  Issue  for  the 
**  defender ;  and  on  the  fifth,  that  the  change 
*•  of  tiie  river  has  been  gradual  and  imper- 
"  ceptible/' 

Moncniffand  Jeffrey  for  the  Pursuer. 
Cockbum  for  the  Defender. 

(-^nts,  Gibtony  ChrUtky  and^  Wardlawy  w.  s.  and  Srodie  an^ 

Imkch.) 
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SiMFSON  V.  LiDDLE.  1821. 

December  3. 

Damages  assessed  for  wrongous  imprison-  Damages  as- 

w^^^i.  sessed  for  ap- 

^em.  prehending 

and  impnson* 
ing  the  pursuer 

Defence.— The  diligence  was  l^al,  and  ]^y^°<««i 
no  improper  use  was  made  of  it 


ISSUE. 

'*  It  having  been  decided  by  interlocutor  of 
<<  the  Court  of  Session,  bearing  date  6th  July 
'^  1819»  md  now  final  in  thatCourt,  That  the 
defender  was  not  entitled  to  do  personal  di* 
ligence  ag^st  the  pursuer,  on  a  certain  bill 
^'  of  exchange,  produced  in  process,  for  L.630, 
^'  dated  the  17th  June  1815,  payable  on  the 
**  17th  day  of  February  1816 ;  drawn  by  the 
defender  upon  the  pursuer  and  one  Thomas 
Mowat,  and  by  them  accepted;  and  that 
^*  the  said  defender  is  liable  in  damages  to  the 
<'  pursuer,  for  having  done  diligence  thereon. 
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Sixrsox  ^'  What  loss  and  damage  has  been  suffered  by 
"  the  pursuer,  in  consequence  of  the  defender 
"  having  caused  him  to  be  apprehended  and 
"  imprisoned  in  the  jail  of  Lanark,  on  the 
"19th  day  of  June  1817;  and  therein  de- 
"  tained  until  the  23d  or  24tli  day  of  the  said 
**  month,  in  virtue  of  letters  of  caption,  raised 
"  upon  the  said  bill  of  exchange,  at  the  in- 
'^^  stance  of  the  said  defender  ? 
**  Damages  laid  at  L.IOOO." 

The  pursuer,  along  with  Thomas  Mowat, 
accepted  a  bill  for  L.630,  drawn  by  the  de- 
fender. The  defender  afterwards  agreed  to 
purchase  a  property  belonging  to  Mowat,  and 
to  hold  the  L.630  as  part  of  the  price.  Some 
delay  occurred  in  making  out  the  conveyance 
by  Mowat ;  and  the  defender  raised  dihgence 
on  the  biU,  and  incarcerated  the  pursuer. 

s^n  J!n!?^!f '      A  witness  called  for  the  defender  was  ask- 

Illegal  impri- 
sonment, in-     ^A    whether  he,  the  defender,  was  a  harsh 

competent  to  ' 

prove  the  cha*  man  ? 

ract-er  of  the 

defender.  LoED     ChIEF    COMMISSIONER. — I  Very 

much  doubt  if  this  is  evidence,  as  we  are  here 
trying  the  question  as  to  the  act  done,  not  as 
to  the  character  of  the  man. 

Another  witness  being  called  to  the  sanic 
point, 
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Lord  Chief  Commissioner. — I  cannot;  smpsox 
sit  here  and  allowincompetent  evidence  to  be 
produced.  If  this  was  a  prosecution  for  a  cri- 
minal act,  the  character  of  the  defender  would 
be  in  issue;  but  in  the  present  case,  theq^ues- 
tion  is  as  to  the  act  done,  and  to  ascertain  the 
damage;  and  how  can  the  character  of  the 
defender  aggravate  or  diminish  the  damages  ? 

FuUarton  opened  the  case  for  the  pursuer, 
and  stated  the  origin  of  the  case,  the  inter- 
locutor of  the  Lord  Ordinary,  and  that  pro^- 
bably  the  defender  used  this  as  a  means  of 
compelling  Mowat  to  proceed. 

'  JBdirdy  for  the  defender,  admitted  that  the  whendam^s 
Jury  must  find  damages,  but  contended  that  by  the  Court 
Is.  was  toe  much,  as  Mowat  was  guilty  of  com^S to"" 
tergiversation.  |fKu%°" 

'  Lord  Chief  Commissioner. — In  fact  S?"'^  *°  p''^''^ 

that  none  were 

the  Issue  is  the  damage  which  arose  from 
the  imprisonment.  The  pursuer  gave  some 
evidence  as  to  the  transaction  with  Mowat ;  * 
and  so  far  as  it  goes  in  diminution  of  damages, 
it  may  be  quite  right  in  you  to  found  on  it. 
But  if  this  is  to  go  the  length  of  overturning 
the  interlocutor  of  the  Court  of  Session,  I 
ought  to  have  stopped  it  sooner  ;  for  though 
you. said  you  was  not  to  impugn  the  judgments 
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siMMoir     yet  the  aigument  and  evidence  opened  by  yoa 

LiDDLK.     appears  to  me  to  impugn  it    The  judgment 

^*^V^^    goes  on  the  principle  that  the  transaction  widt 

Mowat  was  res  inter  alios. 

TheCoiirt^and     i?atrt2.— I  am  entitled  to  state  every  dr- 

deddewhetS^  comstanoe  in   diminution  or  extinetion  of 

^^^2^^     damagei^  as  even  nonunal  damages  carry  ex- 

^'^  penoes. 

JLoBD  Chief  Commissioner. — ^That  is 
not  a  question  for  the  Jury,  and  therefiore 
ought  not  to  be  stated  by  either  pcixty.  There 
have  been  cases  of  nominal  damages,  where  ex- 
pences  have  been  given,  but  they  are  excep- 
tions to  the  general  rule. 

Jeffrey^  for  the  pursuar. — ^The  matter  stat- 
ed on  the  other  side  is  irrelevant  7he  de- 
fender had  action  against  Mowat,  to  compel 
performance  at  the  time  he  used  diligence 
against  the  pursuer. 


LoED  Chief  CoMHissioKEE.-T-£v]deace 
has  been  laid  before  you  of  the  situatioii  of 
the  pursuer,  apd  also  of  the  temper  of  the 
defender*  This  last  is  not  fit  f(Hr  your  consi- 
deration, as  the  question  is,  what  the  pursuer 
has  suffered ;  and  this  cannot  be  aflfected  by 
the  temper  of  the  drfender,  whether  it  is  haidi 
or  the  reverse.    Much  of  the  evidence  for 
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the  defender  goes  to  shew,  that  what  was  done  sxxpsok 
was  necessary,  and  that  it  produced  the  effect  ilzmle. 
of  getting  a  conveyance  to  the  property* 
That  evidence,  I  conceive,  goes  to  impeadi 
the  judgment  of  the  Court  of  Session,  and  is 
not  to  he  considered  by  you,  but  is  put  out 
of  Court ,  by  the  final  interlocutor  of  that 
Court.  We  must  hold  that  interlocutor  as 
containing  a  finding  that  the  defender  hav- 
ing entered  into  the  transaction  with  Mowat, 
a  third  person  was  no  longer  entitled  to  de- 
mand the  amount  of  the  bill  firom.the  pursuer. 

In  every  case,  it  is  usual  to  ckum,  lus  dar 
mages,  a  much  larger  sum  than  is  expected ; 
and  in  this  case  Mr  Jeffirey  has  limited  his 
demand  to  L.500.  Without  wishing  to 
take  this  question  out  of  your  hands,  I  men- 
tion it  that  you  may  not  be  misled ;  as,  were 
you  to  give  the  sum  now  demanded,  it  would 
be  very  like  what  the  law  calls  vindictive  da- 
mages. 

You  will  consider  the  actual  loss  suffered 
by  the  pursuer,  which  appears  to  me  very 
trifling.  The  uneasiness  of  mind  and  public 
disgrace  suffered,  is  the  great  question  here. 
This  must  differ  in  the  circumstances  of  every 
case,  and  the  compensation  ought  to  be  con- 
^dered  with  composure,  and  without  being 
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inflamed  by  what  may  have  been  stated  by 
counsel. 

.  Verdict— '^For  the  puisuer^  damages  L.100 
*f  sterling/' 


Jeffrey  and  FuSarion,  for  the  Porsaer. 
Baird,  for  the  Defender. 

(Agents,  John  SomerxnUe,  juxL  and  Thomat  Ruttel) 


PBEBEITT, 
LOEB  CHlSr  COMMISSIOVEB. 
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Kitchen  v.  Fisheb. 


1^1676  found  -An  action  against  the  master  of  a  vessel  for 
master  of  a  the  pricc  of  a  quantity  of  ivory,  and  other 
LdaiSigiw*  goods  said  to  have  been  sold  by  him  on  a 
S^'S^Sy  voyage  to  Africa  and  the  West  Indies,  and 
^^^^^'y-         al^  for  damages. 


Defekcb.-— The  allegation  is  false  and 
injuiious. 

ISSUES. 


''  It  being  admitted  that,  in  September 
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'*  1806,  the  brig  Rachel  of   Liverpool,   of     kitchejt 
**  which  the  pursuer  is  or  was  owner,  and 
*'  John  Blackburn  was  master,  sailed  from 
''  Liverpool  on  a  trading  voyage  to  the  coast 
"  of  Africa,  and  from  thence  to  the  West 
^*  Indies,  and  back  to  Liverpool ;  and  that 
*'  the  said  John  Blackburn  having  died  in 
**  the  course  of  the  voyage,  the  defender,  then 
**  first  mate,  succeeded  to  the  command,  and 
**  took  the  management  of  the  said  vessel 
'<  and  cargo,— and  it  being  farther  admitted, 
''that  the  said  vessel  arrived,  under  the  de- 
''  fender's  charge,  as  aforesaid,  at  the  Island 
^*  of  Princes,  on  the  coast  of  Africa, — ^Whe- 
''  ther  the  said  defender  did  convey,  or  cause 
''  to  be  conveyed,  on  shore,  at  the  said  island, 
''  a  quantity  of   rumalls,   or  of  India  and 
*'  Manchester  goods,  or  gunpowder  and  stores, 
''  a  part  of  the  cargo  of  said  vessel,  and  the 
''property  of  the  pursuer,  for  which  the  said 
"  defender  received  value  to   the  extent  of 
"  L.200,   or  thereabouts ; — And,   Whether 
"  the  said  defender  has  failed  to  account  for 
the  proceeds  of  said  goods  to  the  pursuer  ? 
And  it  being  admitted  that  the  said  ves- 
"  sel  afterwards  proceeded  on  her  voyage,  and 
"  arrived  at  Barbadoes,  in  the  beginning  of 
^'  the  year  1807»  and  soon  afterwards  sailed 
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KiTcuEK     **  for  Liverpoolt-^Whether  the  said  defender, 
FisBSR.      ''  having  the  command  of  said  vessel,   and 

charge  .of  her  cargo,  as  aforesaid,  during 
her  stay  at  aaid  idand,  or  upon  her  voyage 
^*  homewards,  did  convey,  or  cause  to  be  con« 
**  veyed,  on  board  a  vessel  cafied  the  Addv^ 
''  of  which  one  Thomas  Taylor  was  master, 
**  a'  quantity  of  ivory,  ^amounting  to  five 
'^  tons  or  thereabouts,  the  property  of  &e 
**  said  pursuer,  for  the  value  of  which  he, 
^  the  said  defender,  never  accounted  to  the 
^*  said  pursuer  ?  - 

.  '^  Schedule  of  sums  claimed  by  the  pur- 
**  suer : — L.2800,  as  the  value  of  the  ivory ; 
**  L.200,  as  the  value  of  the  goods  disposed 
*^  of  at  the  Island  of  Princes ;  together  with 
^^  interest  upon  both  of  said  sums  reqiective- 
'<  ly,    L.3000  of  damages. 

Incompetent        The  first  witness  having  stated  that  the 

wSen^r  ®*^^®  ^^  ^^^**  ®^"8  *^  Afiica,  were  for- 
writtenin-      bidden  to  trade  on  their  own  account;  and 

structions  to  ' 

the  pMsters  of  that  a  receipt  was  usually  taken  from  them, 

tradingvesselfl.  ^  '' 

containing  an  obligation  to  that  effect, 

LoED  Chief  Commissionbiu — If  the  in^ 
struction  was  verbal,  or  if  it  was  a  custom 
of  trade,  it  may  be  c(mipetent  to  prove  it  in 
this  manner ;  but  if  it  was  entered  in  the 
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daifs  artides,  then  they  ought  to  be  pro-  kitchsh 

duoed.    ,The  receipt  must  necessarily  have  fishes. 

hem  ki  \nritiiig,    and  therefore  the  parol  *^  »"^ 
statement  as  to  it  is  not  evidence. 

The  witness  was  afterwards  asked  if  he  had  a  document  re* 

jected,  not  hay<* 

lately  found  an  account  current  between  Cap-  mg  be^  pro* 
tain  Blackburn  and  the  pursuer.  days  before  a 

Clerkf  for  the  defender. — We  object  to  the  * 
question,  and  to  the  production.    The  docu- 
ment was  not  communicated  to  us ;  and  tibe 
witness  refused  to  produce  the  paper,  or  to  be 
examined  on  commission  as  a  haver. 

Graham.'^We  wisji  to  produce  the  ac- 
ooimt»  to  shew  the  quantity  of  ivory.  We 
tried  to  produce  every  paper;  but  this  was 
accidentally  found  after  the  examination  of 
the  witness  under  our  commission. , 

The  witness  being  examined  by  the  Court, 
stated,  that  the  document  had  been  found 
about  a  week  ago»  and  communicated  to  the 
agent  for  the  pursuer. 

LordChief  CoMMissiONEE. — If  we  had 
not  an  express  rule  of  Court,  I  should  be  dis- 
posed to  allow  the  production  of  the  docu* 
ment.  But  the  rule  is  laid  down  in  the  5th 
section  of  the.  Act  of  Sederunt,  9th  July  1 81 7 ; 
and  the  e^iception  to  this  is,  when  an  affidavit 
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is  made  mentioning  the  paper  which  the  wit- 
ness refuses  to  produce.  •  There  is  then  a  dis- 
cretion given,  hut  here  it  does  not  appear 
from  the  deposition,  that  this  document  was 
called  for,  or  that  there  was  any  refiisal  to 
produce  it. 

It  might  he  hard  to  say,  that  when  a  party 
finds  a  document  within  the  time  limited  hy 
the  Act  of  Sederunt,  that  he  shall  not  be  en- 
titled  to  give  it  in  evidence ;  and  perhaps  the 
Court,  in  such  a  case,  might  be  disposed  to 
relax,  and  hold  it  as  a  castis  ommtis  in  the 
Act  of  Sederunt.  Eut  to  induce  them  to 
grant  this  relaxation,  ^here  mu^t  be  perfect 
bona  jides  in  the  conduct  of  the  party ;  and 
he  ought,  on  the  document  coming  to  his 
knowledge,  to  communicate  it  to  the  agent 
for  the  opposite  party. 

In  the  present  case,  the  communication  not 
having  been  made,  I  cannot  admit  the  docu- 
ment. 

The  deciara.         The  pursucr  had  been  apprehended  on  a 

tion  of  a  party  •,..    .-       /»  ,  j    •. 

apprehended     mcditatw  jvg(B  Warrant}   and  it  was  pro- 
Jto/^^^^  posed  to  lay  before  the  Jury,  his  declaration 
S'^e^viS^I"'    emitted  at  that  time. 
against  him.  Clerk. — This  declaration  was  got  from  the 

4efender  under  an  illegal  warrant,  and  when 
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he  had  no  one  to  advise  with  as  to  the  com-  kitchen 
petency  of  the  questions  put  to  him.  The  fisheh. 
pursuer  is  not  entitled  to  profit  hy  his  own 
wrong. 

Cockburn.-^t  is  quite  clear  that,  as  I 
might  prove  the  verbal  statements  made  hy 
the  pursuer,  so  it  is  competent  to  produce  his 
declaration  when  judicially  examined. — 1  Phil- 
lips, p.  88.  shews  this  to  he  competent  in 
England,  and  there  is  nothing  peculiar  on 
this  subject  in  the  law  of  Scotland. 

LoKD  Chief  Commissioner. — If  this 
case  is  to  rest  on  the  general  principle,  there 
can  be  no  doubt  on  the  subject.  It  is  clear 
that  the  declarations  of  a  party  are  to  be  re- 
ceived, and  to  go  to  the  Jury,  and  that  the 
Jury  are  to  consider  the  credit  due  to  the 
admission.  If  the  admission  is  in  common 
conversation,  it  may  be  so  slight  that  little 
importance  will  attach  to  it ;  but  if  the  ad- 
mission is  of  a  more  solemn  nature,  then 
it  becomes  of  importance,  and  is  very  mate- 
rial evidence. 

Is  then  this  declaration  a  species  of  proof 
that  makes  it  an  exception  from  the  general 
rule  ?  It  is  said  it  was  obtained  by  a  fraud 
upon  the  law.  I  cannot  try  that  question 
without  going  into  the  nature  of  a  meditatio 
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^fiiffce  warrant,  whioh,  dltiiig  heste,  I  have  lio 
right  to  do* 

This  decla&ition  may  have  heen  made  in 
such  circumstances  as  to  make  it  of  little  im- 
portance ;  but  still,  bang  the  declaration  of 
the  party,  I  see  nothing  ta  take  it  out  of  the 
general  rule* 

If  Icould  discover  any  thin^  peculiar  in 
the  law  of  Scotland  on  this  subject^  making 
it  incompetent,  I  would  reject  tihie  declara- 
tion. 


The  depositioxi      The  first  witncss  called  for  the  defender 

of  a  witness  ex-  i^r  •-!  ••  ^  % 

aminedoncom.  nad  been  exammecL^  on  commission ;  ana  be- 

»  • 

^d^b«^     ^ore  he  was  examined  in  Court,  his  depodtien 
S.TK.   wascanceUed. 

On  cross-examination,  the  witness  was  asked 
whether  in  1818  he  had  any  conversation  on 
the  subject  of  this  dispute  with  a  person  of 
the  name  of  Johnston. 

Lord  Chief  Commissiokbb* — ^The  wit- 
ness may  tell  us  what  he  said  to  Johnston, 
but  cannot  prove  what  Johnston  9aid. 


Some  time  after,  it  was  suggested  that  this 
was  incompetent  by  the  law  of  Scotland,  and 
ought  not  to  be  taken  as  evidence ;  to  which 
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it  was  answered,  that  the  objection  came  too 
late. 

LoBD  Chibf  Commissioner. — ^I  certain* 
Ij  did  admit  this  on  the  supposition  that  it 
was  competent  for  Mr  Cuningham  to  call  a 
witness  to.  contradict  him.  I  am  sorry  if  any 
fact  has  been  illegally  obtained ;  and  if  that 
has  happened,  it  is  right  that  it  should  still 
be  withdrawn. 


It  was  afterwards  proposed  to  call  evidence  i"  damages  for 

**  /»iTi.  embezzlement 

to  prove  the  good  character  of  the  defender,     of  property,  in. 
Lord  Chief  Commissionejel. — ^If  yon  p^^themod 
shew  me  that  this  is  the  law  of  Scotland,  I  defender.^ 
shall  admit  it ;  but  it  was  only  two  days  ago 
that  I  laid  down  the  reverse.    But  you  are 
entitled,  as  a  fact,  to  prove  that  he  has  been 
in  the  employment  of  one  person  ever  since 
this  transaction. 


Cockbum  opened  the  case,  and  stated  the 
&cts,  and  said — ^The  main  fact  was,  Whether 
this  dilapidation — ^this  theft,  took  place  ?  and 
to  shew  that  it  did,  he  would  prove  that  ten 
or  eleven  tons  of  ivory  had  been  put  on  board ; 
and  that  only  two  and  a  half  were  brought 
home. 

Clerk,  for  the  defender,  said,  this  was  an  at- 
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tempt  by  perjury,  to  swear  away  the  cliaracter 
of  a  respectable  and  careful  shipmaster — ^that 
no  &ult  was  found,  but  the  books  were  ap- 
proved of  at  the  end  of  the  voyage — that 
the  pursuer  had  not  acted  with  common  fair- 
ness. 

CocA:&i^r7i^^Maintained  that  the  defender 
had  not  proved  the  case  stated.  No  proof  had 
been  brought  against  the  pursuer's  witnesses ; 
and  if  what  they  swore  was  false,  it  was  a 
monstrous  conspiracy,  supported  by  peijury ; 
and  that  the  defender's  evidence  had  made  his 
case  worse. 


Lord  Chief  Commissioner. — This  ease 
has  now  occupied  many  hours,  and.  I  have 
no  doubt  that  you  have  attended  to  it  with 
anxiety.  This  feeling  must  in  some  degree 
be  excited  by  every  case,  but  especially  hy  one 
where  there  is  contrary  evidence. 

In  this  case  the  only  point  of  law  is  one 
eirtrajSdicka  relating  to  the  competency  of  proving  what  a 
ifwitoeM*  ^^  witness  bad  previously  stated  to  others. .  Soon 
withdrawn       ^ft^j.  t^g  institution  of  this  Court,  this  ques- 

from  theconsi-  ^  * 

deration  of  the  tion  arosc,  and  on  that  occasion,  when  I  was 

assisted  by  Lord  Pitmilly,  it  was  decided 
to  be  incompetent,  and  the  evidence  was  re- 
jected (See  Vol.  I.  p.  49.)«    If  'he  incompe- 
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tency  of  the  evidence  had  been  suggested  to  Kitcbsk 
me,  I  trust  I  should  have  had  sufficient  re*  Fisheb. 
collection  to  have  rejected  it;  but  now  I  can 
only  express  a  hope  that  it  has  not  made  an 
impression  on  you ;  and  as  it  was  illegal,  you 
ought  as  far  as  possible  to  exclude  it  from 
your  consideration. 

Where  there  is  contrariety  of  evidence,  as 
on  the  present  occasion,  the  case  is  peculiarly 
within  the  province  of  the  Jury ;  but  I  shall 
make  such  observations  as  may  assist  you  in 
coming  to  a  correct  conclusion.  The  great 
fact  relates  to  the  ivory;  and  probably  if  the 
transaction  at  Princes  Island  had  stood  alone, 
the  action  might  not  have  been  brought.  But 
that  transaction  is  of  importance  here,  where 
the  question  is  as  to  the  correctness  of  the 
witnesses ;  for  if  you  find  them  incorrect  as  to 
that  transaction,  you  will  naturally  carry  this 
forward,  and  presume  them  incorrect  as  to  the 
other ;  but  if  you  find  them  correct  a^  to  the 
first  transaction,  you  will  presume  them  also 
correct  as  to  what  took  place  at  Barbadoes. 

At  Princes  Island  two  casks  were  sent  on 
shore,  but  the  contents  are  not  proved,  and 
there  is  no  reason  to  presume  that  the  goods 
sent  in  return  were  not  of  equal  value.  If 
the  master  took  dollars,  that  was  trading ;  but 
the  witness  only  saw  something  in  a  handker- 
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due^  which  appeared  of  the  size  and  shape 
of  coin. 

With  respect  to  the  ivory,  Bhckbum's 
letter  states  that  there  were  8000  lbs.  on 
board,  but  he  does  not  say  it  was  his  comple- 
ment ;  and  a  witness  swears  that  a  latge  ca- 
noe came  afterwards.  In  considering  the 
evidence  with  regard  to  what  took  place  at 
Barbadoes,  you  will  attend  to  the  circum- 
stance, that  if  the  statement  is  &lse,  it  mu6t 
combine  conspiracy  and  perjury,  but  if  true, 
that  the  transaction  is  stated  to  have  taken 
pUiee  during  the  day,  and  in  sight  of  the 
crews  of  both  vessels. 

His  Lordship  then  stated  the  different  dir- 
eumstances  fix>m  which  the  Jury  must  judge  as 
to  the  probabilify  of  the  truth  of  the  testimony. 
And  having  read  an  answer  by  the  master 
of  the  vessel  into  which  the  ivory  was  said 
to  have  beien  carried  at  Barbadoes,  to  an  in- 
terrc^atory  under  a  commission,  his  Lordship 
observed,  that  either  he  or  the  witnesses  &r 
the  pursuer  must  be  perjured,  as  they  were  di- 
rectly opposed. 

Verdict-^'^  For  the  pursuer,  damages 
"L.1767.' 

.  Cocklnem  uid  James  Graham,  for  the  Pursuer. 
Clerk  And  Cuningham,  for  the  Defender. 
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Cuningham  moved  for  a  rule  to  shew  cause        1822. 
wiy  there  should  not  be  a  new  trial;  on  the  /^e"^  ]^\ 
ground,  1^^,  of  the  verdict  being  contrary     ^^x^- 
to   evidence;   2di    of  misdirection;   iilo(»n-  a  new  trial 
petent  evidence  having  been  admitted,  and  ^"f^^^,, 
competent  evidence  rejected ;  the  Jury  being  ^^n  ser^fd  by 
allowed  to  take  into  consideration  the.  parol  ^^^fi"**"^^ 
proof,  when  it  was  estaUished  that  there  was 
^written  evidence  (the  trade-book,  which  comes 
in  place  of  the  bill  of  ladiag)^  which  ou^t 
to  have  been  produced.-?— Stair^  B.  iv.  T.  42, 
$.  1,  2,  p.  708,  709,  and  715. 

Lord  Chief  Commissioneb. — ^The  log- 
book was  not  produced.  This  abjection  was 
not  stated  at  the  trial;  but  as  you  did  state 
generally  the  insufficiency,  of  the  evidence^  you 
may  hold  it  as  taken  then.  It  was  proved 
that  this  book  was  not  to  be  found,  and  then 
proof  was  given  of  the  facts ;  and  we  must 
be  very  cautious  in  a  matter  df  this  kind,  as 
all  cases  would  be  better  tried  after  the  de- 
fects have  been  discovered  at  a  first  trial. 

Cuningham.'-'fWe  also  i^lesAresnaoitert 
vk.  the  document  offered  by  the  pufimer  at 
the  trial. 


A96  CAB£S  TBI£D  IK         (Jan.  14,  1822.) 

LoBB  Chief  Commissionkb. — ^That 
was  not  admitted,  because  you  objected  to  it. 

Cumngham.^l^\a^  was  an  English  Toyage. 
and  the  statute  of  limitations  cuts  off  the 
right  of  action.  The  parol  evidence  was 
procured  in  an  objectionable  manner,  by  of- 
fering a  reward*  and  thare  was  gross  contra- 
diction. Fabrilius  v.  Cock,  3  Burrow's  Rep. 
1771*  The  pursuer  has  not  thrown  all  the 
light  on  the  subject-— Nor^is  v.  Freeman,  3 
WiL  38 ;  Grant  on  New  Trials,  188 ;  Swin- 
nerton  v.  Marquis  of  Stafford,  3  Taunt.  91- 

LoBB  Chief  Commissioneb. — In  the 
circumstances  of  the  case,  we  shall  grant  the 
rule  to  shew  cause.  This  case  I  conskleied 
one  of  contradictory  evidence,  and  I  todk  paios 
to  shew  the  Jury  the  matters  of  fact  and  the 
circumstances  to  which  they  ought  to  direct 
their  attention.  The  Jury  tiien,  as  was  their 
duty,  balanced  the  evidence,  and  gave  their 
verdict. 

In  England,  when  there  is  contrary  evi- 
dence, and  reason  to  suppose  that  there  has 
been  false  swearing,  the  general  rule  is  to 
leave  it  to  the  Jury.  There  are,  however, 
exceptions  to  this ;  and  in  the  present  case, 
where  there  are  many  circumstances  to  make 
it  possible  that  justice  has  not  been  done, 
we  are  of  opinion  that  the  question  should 
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undergo  fiirther  investigation.  What  Mr  Jus-  Kitckkw 
tice  Buller  says,  appears  to  me  extremely  ap-  yismu. 
plicable  to  this  Court,  viz.  that  nothing  tends 
more  to  the  due  administration  of  justice  than 
liberality  in  granting  the  rule  to  shew  cause 
for  a  new  trial. 

If  the  parties  are  willing  to  put  themselves 
to  the  expence  of  the  discussion,  I  think  we 
aught  not  to  put  ourselves  in  the  way.  We 
are  ready  to  take  this  into  consideration 
on  the  various  groimds  which  have  been 
stated. 

Cockhum. — In  this  case  I  admit  that  the  June  26. 
evidence  was  not  perfectly  consistent;  but 
there  was  evidence  on  both  sides,  which  must 
support  the  verdict.  He  then  went  through 
the  evidence  in  detail,  and  on  each  of  the 
points  taken  by  Mx  Cuningham,  stated  rea- 
sons why  a  new  trial  should  not  be  granted. 

C2^A:— Maintained  and  enforced thegrounds 
taken  by  Mr  Cuningham,  and  stated,  that 
though  the  witnesses  swore  to  quantities,  their 
oaths  were  in  opposition  to  figures,  which 
could  not  lie ;  and  that  if  the  trade-book  had 
been  produced,  it  would  have  proved  how  the 
outward  cargo  was  disposed  of;  and  that  there 
were  not  the  means  of  procuring  the  quantity 
pf  ivory  said  to  be  on  board, 
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PRESEKT, 
THJE  THBXE  LOADS  COKMISSIOITSKS. 


July  3.  LoED    Chief    Commissioner, — ^There 

have  been  few  cases,  here,  which  have  oeea- 
sioned  more  thought,  or  which  I  have  oftener 
turned  in  niy  mind,  than  the  present. 

It  is  admitted  that  the  Jury  have  not 
found  damages  on  account  of  the  quantity 
said  to  have  been  put  on  shore  at  Princes 
Island,  or  into  the  boat  on  the  coast  of  Ire^ 
land.  The  case  is  therefore  now  reduced  to 
the  second  transaction.  But  though  it  is 
limited  to  the  transaction  at  Barbadpes,  the 
Court  cannot  throw  the  other  evidence  out  of 
its  consideration. 

This  case  is  singularly  situated  in  its  fiicts^ 
and  in  some  other  circumstances  connected 
with  it ;  and  I  never  have  met  with  one  re- 
sembling  it  in  the  course  of  my  experience. 
The  case  is  not  proceeded  in  till  1816,  ten 
years  after  the  facts  occur,  and  the  summons 
not  executed  till  1817.  The  pursuer  says 
this  was  owing  to  the  absence  of  the  sailors, 
who  swore  Ihat  they  did  not  make  the  com- 
munication till  I8I69  and  that  they  had  no 
opportunity  of  making  it  sooner.  They  were. 
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however,  at  Liverpool  in  1808,  though  it  Kitchen 
does  not  appear  whether  they  were  there  at  f»hex. 
the  same  time. 

The  cargo  which  arrived  was  landed  at 
Liverpool — a  settlement  takes  place — Clare, 
who  acts  on  the  part  of  the  pursuer,  is  dead 
before  the  action  is  brought — ^the  action  is 
not  brought  in  England,  where  both  are  re- 
sident, where  the  witnesses  are  better  known, 
and  where  there  was  better  means  of  sifting 
the  truth  of  their  testimony ;  and  only  three 
are  brought  out  of  at  least  twenty  connected 
with  the  ship-^a  settlement  is  made  on  the 
arrival  of  the  ship,  and  L.lOO  is  paid  to  the 
defender,  as  a  remuneration  for  his  success 
in.  the  voyage. 

What  is  the  inference  from  this  as  to  the 
defender  ?  Is  it  not  that  the  cargo  was  ac- 
counted for,  and  compared  with  the  manifest, 
and  that  Clare  was  satisfied  that  the  outward 
cargo  was  fairly  accounted  for  ?  I  do  not  state 
this  as  shewing  that  the  witnesses  were  incor- 
rect in  stating  the  quantities  sent  out  of  the 
vessel,  for  this  would  be  improper,  where  the 
case  may  again  be  solemnly  tried;  but  to 
shew  that  there  is  matter  to  lead  the  Court 
to  consider  whether  this  was  sufficiently  prov- 
ed. Three  witnesses  were  called  to  prove  it — 
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KiTCHM  they  are  not  supported  by  the  dreumsbodcesy 
and  they  are  opposed  by  parol  evidence  m 
the  other  side.  The  pursuer  too  is  called  as 
a  haver,  and  refuses  to  be  examined,  whicb 
was  incorrect.  But  the  difficulty  is,  that 
there  was  such  negligence  on  the  part  of  the 
defender,  that  we  can  scarcely  grant  this  on 
surprise.  I  would,  therefore,  rather  ground  it 
on  the  great  fundamental  principle,  that 
there  may  be  doubt  how  far  justice  has  been 
done  in  the  case,  than  on  any  distinct  ground. 

To  make  out  the  case,  it  must  be  prored 
that  the  quantity  of  ivory  was  on  boardi 
otherwise  the  witnesses  must  be  mistaken  as 
to  it  being  sent  out.  The  witnesses  di£Per  as 
to  the  manner  in  which  it  was  brought  on 
board,  and  the  differences  are  not  merely  on 
small  matters.  It  is  a  very  singular  case,  and 
the  evidence  of  one  of  the  witnesses,  it  ap- 
pears to  me,  must  be  thrown  out  of  view. 

The  pursuer  might  have  shewn  that  the 
cargo  sent  out  was  sufficient  to  have  pur- 
chased this  ivory ;  and  if  it  turns  out  that 
the  cargo  was  no  more  than  sufficient  for  the 
ordinary  business  of  the  voyage,  this  will  be 
a  strong  circumstance  to  confirm  the  case  of 
the  defender.  Proof  as  to  the  ordinary  size 
of  a  canoe,  and  the  manner  in  which  the 
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ivory  inight  have  been  brought  on  board,  is 
Also  fit  for  the  consideration  of  the  Jury. 
There  must  also  be  hundreds  of  persons  in 
Liverpool  qualified  to  prove  the  amount  that 
might  have  been  purchased  with  the  cargo 
sent  out,  and  which  will  either  confirm  or 
shake  the  testimony  of  the  other  witnesses. 
,  On  the  whole,  it  appears  to  me,  that  this 
case  has  not  been  sufficiently  tried  for  the 
purpose  of  justice. 


KiTCUCX 
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PBE8EVT, 
tHE  TRKEE  LORDS  COHMISSIONEEi. 


182S. 

Julj  16. 


A  finding  for 
the  defender 


On  this  day  the  new  trial  proceeded.* 

One  of  the  witnesses  for  the  defender  was  o^adaim for 
designed  as  Captain  R.  N.,  in  Edinburgh,  f^tyf^ 
which  was  said  not  to  be  sufiicient. 


embezzled* 


*  July  t(Hk  1823. — ^An  application  was  made  by  the  defonder^ 
for  a  diligenee  to  recorer  writings,  which  was  opposed  oil  the 
ground  that  they  could  not  then  be  produced  eight-days  befose 
the  trial,  of  which  notice  had  been  given  for  the  16th.  The 
Court  at  first  seemed  doubtful  whether  the  diligence  ought  to 
be  grants  as  it  would  involve  the  party  in  uunecessaiy  •&. 
pence.  But  of  consent,  the  diligence  was  granted  for  the  rt- 
.  coTery  of  writings  irom  the  party  or  his  agent. 
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KiTCBsir  LoRB  YsTUfhhY.-^TJniesB  it  can  l^  md 
FinuBK.  that  inqiiixiiei3  wem  wadc^  and  that  the  wkp 
ness  could  not  be  found,  J  do  not  think  the 
iolgection  good*  The  puipose  i^  a  lirt  is  to 
enable,  the  opposite  paity  to  find  the  witnesses; 
and  if  the  deajgnption  is  sufficient  for  this 
purpose,  that  is  all  which  is  required. 

Cockbum  and  Moncre^ff  stated^^That 
this  was  a  pure  question  of  fact»  and  that 
ivory  to  the  value  of  at  least  L.1468  had  not 
been  accounted  iox ;  and  that  a  former  Jurji 
p&xx  a  long  trial,  had  given  L.1767. 

LfORD  Chief  Commissioner. — A  second 
trial  ought  to  proceed  as  the  original  one ;  and 
the  former  verdict  ought  not  to  produce  any 
impression,  though  there  is  no  objection  to 
stati^  it  as  matter  of  history. 

Murray 9  for  the  defender,  stated — ^The 
improbability,  or  lalmost  imposability,  of  the 
truth  of  the  story  told  by  the  pursuer's  wit- 
nesses; and  that  he  would  prove  that  the 
ivory  never  was  on  board. 

Lf<»D  Chief  CoMMissiox£R,«^There  is 
no  case  more  fit  for  a  Jury  than  the  present, 
^  it  is  necessary  to  balance  the  evidence; 
imd  by  your  intercourse  with  the  world,  you 
^re  well  qualified  to  judge  of  the  credit  %o  be 
given  to  testimony. 
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On  tlie  1st  leme,  the  pursuer  having  given  Eitchek 
^  frooff  liie  verdict  must  be  for  the  defender,  Fishcb. 
On  the  2d ;  as  to  what  was  done  on  the  voy-^ 
lage  hcone,  there  is  only  one  witnlejsffi ;  but  I 
do  not  mean  an  that  aoccmnt  to  withdraw  his 
evidence,  as  there  are  csrcumstanees  to  be 
taken  al<»ig  with  it. 

If  you  are  of  opinion  that  the  other  evi- 
dence s^ews  that  this  ivory  was  not  sent  out 
of  the  vessel,  it  will  reduce  the  inquiry  to 
what  took  place  at  Barbadoes ;  and  upon  this, 
the  situation  of  the  parties,  and  the  dates,  are 
matters  of  importance. 

This  action  is  not  brought  for  six  years 
after  the  date  of  the  information,  and  nine 
years  after  the  cause  of  action  arose. 

When  a  pursuer  delays  so  long  to  bring  his 
action,  he  must  be  prepared  to  make  out  a 
clear  case,  as  the  mere  delay  affords  a  pre- 
fsumption  against  him ;  and  the  defender  can? 
not  be  so  well  prepared  to  meet  him.  You 
wiU  also  consider  the  evidence  of  the  persons 
who  were  on  board  the  vessels,  and  who  did 
not  see  the  ivory ;  for  though  this  is  negative 
testimony,  if  sending  out  the  ivory  is  a  fact 
which  they  must  have  seen  had  it  occurred, 
their  testimony  amounts  to  positive  evidence. 
You  must  also  judge  of  the  truth  of  the  testis 
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KiTCBXK  mony  of  the  master  of  the  vessel,  on  board  of 
^^"^  which  the  ivory  was  said  to  have  been  sent ; 
for  if  you  believe  him,  it  appears  to- me  to  put 
an  end  to  the  case ;  or  if  you  think  there  is 
not  dear  credible  evidence  that  it  was  put  on 
board,  then  you  cannot  hold  it  to  have  been 
embezzled. 

Verdict-^'^  For  the  defender  on  all  the 
"  Issues." 

Moncreiff'  and  Coekbum  for  the  Pursuer. 

«/.  A.  Murray,  Skene,  and  Cuningham,  fbr  the  Defender. 

(Agents,  Thomat  GrahamCy  w.  s.  and  Alexander  Faiirky^) 
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ADVOCATION,  A&RfiST^MENT 

Cautioner  in,  A  competOTtwithesti^  Of  a  veasel,  damages  daiaied  for,     61 

tergeifangabondofrefld,         239  Qf  the  stock   of  a   ftrm,   damages 
AGENT,  for,            -           -           -          232 
Law,  an  ineompetett  witness,  40, 192  '  ASSAULT  AND  ]3ATT£RY, 
Ought  not  to  disclose  information  jyamagn  for,    161, 192,  228, 3(29,  60^ 

got  m  that  character,         .         326  j^  ^^  f      ^^^^  proving  the  ex- 

—  Being  called  hy  his  employer,  ^^  ^^  ^^^  ^^^  ^^^    ^^^  ^ 

^  not  hound  to  seorecy,         -         467  j^rima  JUcU   case   against    the  de- 

There  heing  counter^^hums  for  costs,  fender             -             -             229 

decree  for  the  balance  given  in  niune  ^     .witness,   does  not    disqualify 

oftheagent,          -           -     ,    649  ^^^^^        "*.               ^330 

Mercantile,    an   admissible    witnws,  Dan^g^  chiimed  for,           -          620 

though  entitled  to  commission,    100  ° 
i^..—  iSuinages  against,  for  u^lect  of 

duty,                -             -             624  B. 

APPEEHENSION  BANfcNOTjES. 

Of  the  person,  damages  for,  414,529,  Finding,  as  to  those  stolen  from  a 

679      hank,  -  -         -         808 

APPRENTICE  BANKRUPT. 

Only  bound  to  work  at  his  masteij^s  Though  he  had  compounded  with  his 

tode,           .           .          *         28  creditors,  judgment  entered  for  the 

Found  that  one  did  not  serve  seven  full  damag^^s.           '  ^     *     ,_^^ 

years,               -               -           167  Declarations  of,  under  thcf  Bankrupt 

Evidence  of  skill  in  his  trade  not  proof  Act,  not  evidence,         -            342 

of  his  having  served  seven  years,  169  BILL  OF  EXCEPTIONS 

ARBITER,  •to  a  judgment  reiecting   evidence, 

Oeciaion  bv,  in  a  similar  case,  not  evi-  ought  to  state  the  evidence  ten- 
deuce  of  Uie  custom  of  the  conn-  dered,           *           •           •       92 
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Incompetent,  to  a  decision  in  matter 
preliminary  to  a  trial,         -  20 
Tendered,  to  the  decision  that  viewers 
ought  to  be  taken  from  the  county 
in  which  the  sul^ect  in  dispute  is 
situate,                -              -  •  17 
That  proof  of  possession  is  com- 
petent, though  a  muir  had  been  di- 
vided by  contrut,            -            24 
That  parol  evidence  of  the  trans- 
fer of  a  written  bargain  was  incom- 
petent,           .           -         -         92 

That  evidence   is  competent  of 

what  aperson  since  dead  had  said,  31 8 
That  comparatid  literarum  is  evi- 
dence of  hand-writing,  •        294 

BILL  OF  EXCHANGE. 

One,  found  to  be  a  fictitious  do^-u- 
ment,  .  -         -         479 

Who  acceptor  of,  cannot  be  proved  by 
parol  evidence  -         -        481 

BOOKS. 

An  account*  book  kept  by  a  &nner,  not 
evidence  for  hun,,  -         1 Z8 

Of  a'  merchant,  if  made  at  the  time, 
good  as  a  memorandum  to  refresh 
the  memory  of  a  witness,  368 

General  inspection  of  refiised,  85 

C. 
CAUTIONER. 

One,  relieved  from  his  obligation  re* 
ceived  as  a  witness,      239,  321,  32& 

CARRIER, 

Common  law  oty  does  not  apply  to 
conveyance  of  passengers  by  a  stage- 
coach, -  -         268,274 

CHARACTER, 

Proof  of  pursuer's  allowed,  5 1 1 

_  Of  defender's  r^ected,      493,  580, 
See  314  -  -        582,591 

COACH, 

See  Stagf'Coach, 

COMPARATIO  LITERARUM, 
Competent  evidence,  -         281 


COMMISSION 

To  recover  writings^         -         245  {«) 

COMMISSIONER 

For  a  landed  proprietor  a  competent 
witness,  -  -  545 

COMPROMISE, 

Proof  of  an  offer  of,  not  competent,  427 

CONTRACT, 

Breach  0^  damages  for,       73,  98, 215 
Letter  antecedent  to,  received  in  evi- 
dence, -  -  45 

COSTS 

Follow  the  verdict         -        -        236 
Given,  the  verdict  being  in  substance 
for  the  pursuer,  -        226, 227 

Part  of  only  given,  10,  165,  339 

When  founa  due  to  both  parties  in 
conjoined  actions,  decree  given  in 
name  of  one  agent  for  the  balance  of 
the  accounts,  -  -         549 

The  Court  will  not  diminish  the 
amount  of,  on  suggestion  that  dama- 
ges are  too  high,  -  153 

Not  the  Jury,  decide  whether 

they  follow  nominal  damages,      582 
Given,  the  verdict  being  for  Is.      349 
Refiiaed^  the  claim  being  for  repara- 
tion of  a  I08S,  and    a    verdict   for 
Is.  -  -  188 

_  An  appeal  to  the  House  ef  Lords 
being  entered  against  tbedecMon  of 
the  Court  of  Session,  -        60 

CUSTOM 

Of  the  country — decision  by  an  arbiter 
not  received  as  proof  o^  the  custom 
not  being  under  discussion,         585 

-^  Evidence  of  the  quantity  of  ground 
ploughed  on  a  particular  lann  not  ad- 
mitted as  proof  o^  •  566 

Payable  at  a  bridge,  -  374 

A  proprietor  living  in  the  neigfabour- 
hood  a  competent  witness  to  prove, 

375 

D. 

DAMAGES 

For  assault  and  batteiy,  151, 192, 328, 

329,  M)5 


INBEX.  607 

For  defamation,  122,  14«,  ld2,  277,   C/oiw^J  for  a  nuisance,  -  352 

349,  383,  484, 506,  608,  516.  —  Assault  and  battery,      '  -  620 

For  breach  of  contract,        73,98,216  —  Mismanagement  of  a  farm,  663 

For  destroying  8teke-nets,         -         1  —  Embezzling  goods,  -  601- 

For  not  being  put  in  possession  of  a  rkiTATTT 

fiirm,— of  houses,  &c.  141,538,^/.       .      "    .^.!  „  ^„^ 

For  being  turned  out  of  possession  of  What  is  ^w^wfl /ocie  evidence  of,  325 

a  farm,  .  .  177  DEATH-BED, 

For  arresting  the  stock  of  a  farm,  232  Reduction  on  the  ground  0^  115,  182, 
For  taking  the  roof  from  a  house  oc-      661,  658. 

Yart^JZnA^t^\  «,    "        il?  DECLARATION 

J<or  apprehending  the  pursuer  on  dih-  ^n        ^         j^  ^1.     «    i_--    *.    a  ^ 
gence  on  a  biU;  .       .        579  ^^  »  Pa^ty  under  the  Bankrupt  Act, 

On  a  medUatiofu^  warrant,  414   ^  "?V7i^e"ce»  •      .  -         .342 

On  an  incompetent  decree,    629  J"^*cud,  may  be  read  in  opemng  a 

For  causing  the  pursuer  to  be  tried  for  tt^?^'  .7    .    ^  "  "     .  ^^^ 

reset  of  Uieft,  -         -         383  ^^^^^  »  medttaho  fugas  warrant,  re- 

For  injury  by  the  overturning  of  a      ^^*^^  ^  evidence,  -  588 

stage-coach,  -  158,194  DEFAMATION, 

For  work  and  kbour  in  superintending  Danwigesfor,  122,  148,  192,  277,  349, 

the  building  of  houses,         -        406       383,  484,  606,  608,  516. 
For  the  rent  of  a  house,         -        458  In  damages  for,  in  a  judicial  proceed. 
For  the  value  of  goods  alleged  to  have      ing,  competent  to  prove  the  infor- 

been  embezzled,  .  584      mation  on  which  the  statement  was 

*or    negligence    in    a    commercial      made,        .        i        .        -         467 

agent,  .  -         .        245  _  The  writing  and  pubUcation  of  an 

AVhen  lound  due,  incompetent  to  shew      anonymous  fetter  ought  to  be  proved, 

that  none  are  due,         .        7p,  581       before  proving  mafice  in  the  sup- 
Judgment  for  full  amount  of,  though      posed  author,  -  -  278 

the  defender  had  compounded  with  _  ^ot  competent  to  prove  that  the 

his  creditors,  -  :  , .  ^32      game  statement  was  made  by  ano- 

10  a  son,  for  deramation  of  his  fa-       ther,  .  .  497 

ther,  -  -  -        616  — Competent  to  prove  the  same  re- 

^ew  tnal  refused,  as  damages  not  ex-      ported,  to  one  effect,  but  not   to 

<^^^^«'  -  -  Si       another,  -  .  149 

Claimed,  but  not  found— For  using  a  Damages  claimed  for,  128, 164, 366,463 

road,  -  -  *  11  »       7       J       > 

—  Building  a  hut  on  the  property  of  DELIVERY 

the  pursuer,  .  .  2I  Of  goods  to  a  Leith  carter,  held  not 

—  Arrestment  of  a  vessel  and  de&ma-  .   deliverv  to  the  consignee,  136 
tion,            -           .           .          61  — Found  proven,          -         -        366 

—  Not  supplying  steam-engines  with  DILIGENCE 

^^     ^-  '  il.  o-,."..,     77  For  recovering  writings,  146,601 

—  Defemation,        164,  365,  451,  463  Damages  for^'impropS^  use  o£    See 
Of  members  of  an   mcorpora-      Damaeet 

tion,  -  -  .  128 

—  Injury  by  the  overturn  of  a  stage-  DISEASE, 

coach,  -  •  261  If  followed  by  death  within  60  days,  is 

—  Executing  diligence  for  the  full  held  the  disease  of  which  a  man 
amount  of  a  debt,  after  agreeing  to  dies,  ...  .  U9 
4u;cept  of  a  composition,        .      803  ^ee  Dealh^d, 
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EV  n)X37CE  "^^t^y*^  of  a  debt  ««t 

•M  an  0^  to  compromiae  m  cue,  in.  —  In  opposition  to  a  deed,  4111 

oJSr"?J*^*»        -        -        .         487  —  OfwhothetoceptiMrrfaliaL    m 

^^JH^^^'f'VPoned  hj  drcum.  -- Ofadecisbn  in i  Court  2rw 

«tan«Bj  wffiaent,       -102,205  -  -  .        ^m 

Ciw^pararto  «mir««  allp^cd^      ^  23j  ^Of  who  niaed  an  action,  345 

^JS!?°y^**I*^  »*"»«■»  not  — .A«  to  the  conductor  the  pwwwtar 

^^""^ceior  hun,     -           .        1^3  »» •  cnaainal  preaectttion,          m 

An^  of  a  mevchant,  if  miide  at  the  —  Of  the  opinion  of  a  Judge  as  totiw. 

ume^goodaaamemonndumtoie^  Pgg'"ety«fHb«ndnwmg«naetML39a 

.  , 2Jlf"h  the  memory  of  a  witneaa,  308  •-- ^the  ^lainattofajj^iiiateratla, 

mil«L°^*f^^*^!l*^??^*P*"o^       iSl?^*'  *  proaecution   was  naU. 

3M 


jected,  -         \  -       64 

T^T^*''  ^  ^^  Boar-Street  Mice w*«i««l  «>  i»«e, 

«mt^«*?**i''*^  "  «?idence  of  the         rw.   '1    •    .    '  486, 498,  «2 

cententa  of  a  memoiandum  copiea  ~^  adrnwaiona  l?y  a  person  who  fas 

into  them,           •           .          'gj  assigned  his  ri^t,            .           444 

A  honung  and  letten  of  syiapension  ^^^'^^^^  Of  an  agreement,      88, 543 

iwaved  aa  evidence  of  the  contents  —  ^^  ^he  contents  <rf  a  written  does, 

or  an  indenture  copied  into  them,  30  °*^? ^  ^n  explanation  of  citts-ezami. 

A  letter-book  received  '      *    -          Q2  ^^^^^  hf  tfte  opposite  party^         440 

A  missive  letter,  thourfi  not  stamped,  —Of  statements  made  b  v  a  defender  in 

received  tp  prove  a  collateralfect,l»4  ""  ^wn  &vout,  In  explaiatkn  of 

In  Ml  action  of  damages  for  breach  of  ^fs-^xaminationby  thepur8uer,46a 

bargain,  a  letter  pnor  to  the  bar.  --Of  extrajudicial  statements  by  a^ 

Ram  received,        .           .         545  »naer,  after  an  action  brourfit  for  a 

Ihereportofan accountant rg'ected, 80  »«J«ious  prosecution,        T^    395 

—  Of  a  person  of  skill  as  to  the  state  —  9^  ^^^'^sionj  made  by  a  perwm  em- 
ofafermr^ected,           .          5^5  Ployed  to  coUect  custom,       .   m 

Deposition  of  a  wi^iess  in  another  ac-  "^  7"  ^^  ^^^  master  of  a  vessel  ainfast 

tion  r^ected,           .           .       298  ^®  owners,            .            -   •     »0 

—  Of  a  haver  rejected,        .           494  ~  Of  the  price  of  goods,  though  the 

r-,^„  '      -n  witness  had  not  made  a^es  at  the 

EviDEKCE,  Pabol,  date  in  quesUon,           .^^      74 

Rejecied,  of  the  contenta  of  a  written  ~"«^S  ^^^  *  J^rwm,  since  de^  had 

document,  30,  68, 69, 70,  169   2^4  tS'       .    ."       ^    -            -        31« 

304,344,686.     *^  ^' ^''^  *^' 234,  —  Of  conviction  of  a  crime,            490 

^  Of  reflations  which  have  been  re.  "^«  *.^^  >**  %"«««  ^^ 

ducedlnto  writing,'"         .  "^^^^^  ^^^  **>«  faaM«7  fixed  I7  o^ 


IKDBX.  609 

AdiMeiy  to  prore  « JSK^t,  in  preference  INSURANCE, 

to  letters,           •          -            179  Found  that  a  vesadl  was  sea-worthy, 

-., Of  the  general  import  of  a  letter,  4ea  but  lost  by  the  negligence  of  the 

EXPENCES,           V  master,            -            -            24« . 

See  C99U*  Statements  by  the  master  of  a  vessel, 

^  are  evidence  for  the  underwriters 

^  •  _  against  the  owners,            -     ^    260 

FABM  ^^®  log-book  and  protest  not  evidence 

J)>li..g»f»i>etMi>g^tinpo«e»i<m  ^f^fecte  stated  in  them.    .    248. 

•i-.  For  being  turned  out  of  possession  INTEREST, 

o^  -  -  *  177  See  vn«fieMH— JSvtJe»cf,  Parol, 

—  ;For  arrestmg  stock  on,        •      232  ISSUE 

i)wnages  ehdmed  for  mismanageme^  ^^^  ^  ^  ^^^^^^  ^^^^^  ^^ 

^  •  -  -  ^       parties,    ...  296 

FRAUD,  Additional,  not  gnmted   after  a  first 

Reduction  on  account  of^    -  426       trial,        -  -  -    '       361 

G  Without  one  in  justification,  cannot 

prove  vmtof  ronvtcit,    486,498,512 
GOODS,  Incompetent  to  prove  matter  not  con- 

Ddivery  oft  found  proven,  366       tained  in,  4, 169,  218,  441,  443,  672 

I-— to  a  Leith  carter,  not  held  delivery  JUDGE. 

to  the  party,         -         "  /^f   Whether  competent  to  caU  one  of  a. 

Damajes  for  fiirmshmg  unmarketable       g^p^^  ^^g^^  ^^  ^  p^^^ 

•i!for  value 'oft  said'to  be'embelL;  ^^»^  took  phice  at  a  trial,   386,  404 

led,            .            .            -          684  JURY, 

-^  Claimed  for  embezzling,        601  -j-^o  cases  tried  hy  the  same,  127, 202, 

JJ^  ...            423,616 

Consent  necessary  to  have  two  cases 

HEARSAY,  tried  by  the  same,            -           213 

Evidenee  oft  incompetent,  169, 196, 462  Ballotted  for  (wo  days  before  atrial, 

HOUSE,  '  "         •         ^^^ 

Value  oft  ascertained,  -  64 

Rent  oft  verdict  for,  -  468  K. 

Found  to  have  been  erected  by  the  jqrk  AND  MARKET. 

HORSE,  T  ^ 

Found  to  be  not  unsound,         •    371 

T  ^AW 

•  •  Of  a  (Colony  cannot  be  proved  hy  a 

IDIOCY.  msxe  residenter  in  the  colony,    132 

Mental  Ikcapacity,  LEADING  QUESTION 

Reduction  of  a  conveyance  on  the  To  awitness,  incompetent,  70, 166, 384, 
ground  0^  -  38,182,668  >*  ^  442^609,610 


6I9  IHQKS. 

CETTEB,  N. 

AmomytmmBy  dunagee  finr  defiiBMtian  NAUT^  CAUPON£S,'  £c 

^  "*»    ^         .'    ,  .        . ,"  *IZ    Law  ot  does  not  applj  to  injury  done 

NETS,  STAKE, 
See  ZH^^o^io."^^^  D^-ageafordeatroying,         .  I 

IiOG.BOOK  ^         .     NEWTBIAL, 

Eecet^ed  to  oertttn  effecta,  but  not  aa  S^^  ^x  los  sS^^ 

proofofthe&ctaatatedinit,      248    "**"»«^  NOTES 

I^TTERY  TICKET,  q^  ahortJiand  writer,  the  prap^eri. 

Found  that  a  peraan  had  abandoned       jence  of  what  oounael  ^stated  at  a 

his  right  to,  -  -         238        trfij^  .  .  •        485 


Bamk  'Notes. 

M.  NOTICE  OF  ACTION, 

MALICE,  Proof  o^  recdved  at  a  trial,            fiSi 

Ta  diaprove,  may  ahow  the  inforaaaiion  NUISANCE, 

on  which  the  atatement  vested,  487  Damages  claimed  for,  >        -          352 

Must  be  proved,  in  an  action  of.  da- 
mages for  defiimation  in  judicial  pro-  p 
ceedings,            -          .        471,478  '^'                           ' 

Before  pranng  it  in  the  afteged  author  PARTY. 

of  ao  anouymoua  letter,  ou^t  to  The  Court  wil}  not  order  his  personal 

prove  that  he  is  the  author,         278  appearance,        •    -              311,322 

Alleged  in  a  witness,  the  nature  of  Nominal  in  a  cause,  received  as  a  wit- 
should  be  stated  before  examining  ness,  «  •  438 
him  m  hOHaiibmy             .            380  PENURIA  TESTIUM, 

MARKET,  When  not  a  ground  for  admittii^  a 

See  Kirk  and  Markk  witness,            -              -             456 

MASTER  OF  A  VESSEL,  POLITICAL  INTEREST 

See  ffuurance.  In  a  county,  value  of,  ascertained,   64 

MEDITATIO  FUG^  POSSESSION, 

Warrant,    damages  for  apprehension  Pnnif  <*  altowed,  the  qu«^ 

jjjj      -,    --      B    ^        -Trr-        ^^^  gg  ^  thg  boundary  fixed  by  oon- 

—  Declaration  ofa  party  apprehended  ^.^'^S  ia.   ^^           ^           *       .S 

junder,  received  as  evidence,       .688  Proof  of;  for  40  years,        -            333 

MULTURE  PRACTICES 

*      -  ,      ,  Incompetent  -to  prove  matters  not  hi 

Finding  as  to  the  payment  o^  by  the  iggue,       4,  189,  218,  441,  443,  612 

tenanteofabarony,           -         294  When  a  defender  pleads  a  justification. 

On  an  issue  as  to  the  rate  oft  payable  the  pursuer  may  lead  evidence  upon 

at  a  mill;  competent  to  prove  the  it,  either  in^hief  or  reply,          488 

general  rate  of  payment  in  the  dis-  ^  finding  for  the  defender,  as  the  pur* 

trict,           .           -           -        298  guer  adduced  no  legal  evidence,    87 

MUIR,  As  TO  Parties. 

Troof  of  poaaeasion  of,  allowed,         23  Is  a  person,  intended  to  bave  been 
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made  a  defender^  a  competent  wit- 
ness  tor  other  defenders,  160 

The  nominal  party,  in  a  case  received 
as  a  witness,        -  -  438 

Joint  defenders  in  the  Court  of  Ses- 
sion refused  separate  trials,         459 

On  an  Issue,  whether  an  iiyurj  was 
occasioned  by  the  rashness,  &c.  of 
the  proprietor's  coachman  or  guard 
of  a  stage-coach,  incompetent  to  ask 
whether  the  coachman  is  rash,     196 

The  Court  will  not  compel  a  party  to 
attend  personally  in  Court,  M  1,^322 

Competent  to  prove  the  cha9:ucter  of  a 
pursuer,  in  damages  for  de&ma- 
tion,  -  .  -         511 

'Incompetent  to  prove  the  character  of 
a  defender,  493,  580,  582,  591 

Trial  may  proceed  in  absence  of  a  pur- 

an&fy  m  m  *  93 

-  As  TO  C0UN8E£» 

Counsel  opening  a  case,  ought  not  to 
state  iiEu:ts  which  are  not  to  be 
proved,      -  -.  -         I73 

i—  Not  to  read  a  letter,  unless  he 
expects  to  make  it  evidence,       407 

—  May  read  the  judicial  declaration 
of  the  party,    '       -  .        316 

— ^  The  san^e  .who  commences  an 
examination  of  a  witaera>  ought  to 
continue  it,  -  -  178 

. For  the  pursuer  entitled  to  reply, 

evidence  in  one  case  having  been 
held  evidence  in  another,  202 

_  Not  being  instructed,  not  a 
ground  for  the  Court  delaying  a 
trial,  -  «  -        426 

.^— ^  In  reply  stating  new  authorities, 
the  counsel  for  the  Respondent  may 
observe  upon  them^  .        240 

As  TO  Witnesses, 

Witness,  not  in  the  list  served  on  the 

other  party  rejected,  197,  336 

'■       Improperly  *  designed,    rejected, 

1^8,  334,  416,  446 
-■■      Not  in  list  served  eight  di^s  be- 
fore the  trial,  received  106,  321,417 
•■         Imperfectly  designed,    received, 
-  -  152,336,445 


Witness,  Qlyeetios  to  the  designation  of, 
ouglit  to  be  before  examination,  492 

*— .  Examination  of,  ought  to  be  by 
one  counsel,  -  -         178 

In  re-examining,  incompetent  to  com^ 
menee  examination  in  chief,  69 

■  '  Leading  question-  to,  incompe- 
tent,       70,  155,  384,  442,  509,  510 

«^^  Before  being  «xauuned,  may  read 
his  own  deposition,  126,  132 

■■■  When  dead,  deposition  of,  may 
be  read,'        -        *        I7,  123, 396 

— ~.  l)e])offltion:  of,  in  a  different  ac- 

'  tion  not  evidence,  even  after  the 
death  of  the  witness,  •        298 

-~—  Callevl  to  give  their  opinion, 
ought  to  have  ^e  &cts  proved  stat- 
ed to  them,  .  -  251 

■  m  Called  to  ffive  his  opinion  on  the 
nature  of  a  (usease,  allowed  to  hear 
the  other  witnesses  prove  the  facts, 

116,  117 

«.«-— ^  Partly  examined^  and  called 
again,        .  -         .  2,  101, 396 

n——  Called  back  by  a  Judge,  to  ascer- 
tain the  accuracy  of  the  note  of  his 
evidence,  •  •  101 

— — .  May  be  diacgedited  by  the  party 
who  calls  him,.       .  .         346 

••—  Incompetent  to  discredit  by  proof 
of  extr^'udicial  statements,  692 

—- ..  Before  attempting  to  discredit 
by  proving  malice  in,  nature  of  the 
mauce  should  be  stated^  330 

Proceedings  against,  for  not  at- 
tending a.  tnal,         -  21 6, 347 

— —  Heceived,  though  examined  on 
oath  extrajudicially,  -        217 

-*-^  Ought  to  be  sought  for  before  ac- 
tion brought,  not  after  Issues  pre- 
pared, •  -  263 

Admitted  t^o   prove  one    Issue, 

though  not  competent  on  others,  377 

Is  it  com])etent  to  call  the  Judge 

of  a  SupremeCourt  as  a  witness?  385 

Allowed  to  prove  the  contents  of 

a  written  document,  in  explanation 
of  his  cross-examination,  440 

Not  allowed  to  look  at  notes,  un- 
less made  by  him  at  the  time  the 
fact  occurred,  -  -         3(M 

May  look  at  books  kept  by  himself,  3Gli 


61  a  moBs;. 

As  TO  Jommfeir.  living  puol  evidenoe  of  thefr  raw 
Juiy  of  MueDt  bdlotted  twoaag  i)a£5ie  gwitol  wiUrin  dg^t  i^frf 
-.-ItoeliMged  without  letumnig  «  Bj dd^,  •  ptity .ii^^kae  iTiiglit 
AUowrf  to  tiy  mow  1*««  ooe  Thedefcwler  iL7pt<^  •  P^>er  Vr  i 

where  the   mlgect  in  diipite  is      ?Md.  gia 


'tiMte.            ."           .      "       IS  — ^-         "           "           :        61« 

JiuTtovr^ua  r^u  to  one  of  ^^^^^t^^S  '**.'"*'^ 

tj^ddted«^  ftrt  he  —y  !«•  A  letter  not  h5^^;;«h«lwlieB«H. 

witness  fiir  the  other,       -         4S»  edfbr,aiecoprofitin«letterJMiol: 

A.  TO  WniTBTOs.  ^PiStfiwaii^eeted.  ti>es«li!S 

Answers  to  a  condesoeiidenoe  received       being  pnwd,  -         .        4SS 

M  evidence  of  «n  admiaaion,  3, 35»,   As  to  TnK  ahd  Flace  of  Twal. 

A^presentoaonintheCoortofa*   ''^ ^'^^^^^'^^  ^ 

rion rejected,  -  -        533       ^!zIZ%^Z^Z^        ^^  ^  ^^idsk 

A  written  document  must  be  produced       wred,  lefiised,         -        -         1« 

Offht  days  befinte  a  trial,      Mr  419,  ^  PBOC£SS» 

-  •  445,492,587  ^ee  Practice. 

«.*^  ABowed  to  be  produced  at  the  PROOF, 

trial,  under  certain  cireumstanoM,  See  Evidence  90^  WUncu^ 

105,  418,  541 
Inferior  court  process  ought  to  be  pro^  ^ 

duced  el^t  days  before  a  trial,   180  B* 

A  piirtj  not  bound  to  produce  the  S£NT 

—Mun^^ssmJchof  .iccu«Sl  A  t««it  found  to  te' .  y«r  in  «. 

as  is  necessary  to  the  understanding       ^^» 

the  part  on  which  he  founds,      233  BEPABiLTION, 

—«»  By  producing  a  document,  is  not   See  Damaget. 

held  to  nave  given  in  evidence  ex-  BEPOBT 


aZTsf ajr  be  pnrred  in  mitigation  of 
^u^t  to  be  talcen  at  the  time  it  is   „i"^f^„  ;;,^n   "^  .^.^    ^ 


agrinithim,  -  *        8M       aanwps  tor  ae«nmnon,  i« 

An  o^ertion'to  a  written  document   -T^  *«  P"****  "»  mit^ationrf 


ThToS^rfettTfiiwermvr^^  Of  an  ««»mt«it  rejected,  W 

from  papers  given  m  by  the  defen^  RIYEB, 

der,           -             -            107, 159  landing  as  to  the  change  of  tibecoufse 

The  part  of  a  paper  intended  to  be  re«  ,  gf           ^           .           ^  sjl 

Med  on,  oug^t  to  be  pointed  out,  125 

Writings  must  be  specified  before  a  ROAD, 

diligence  isgranted  to  recover  them.  Damages  daiined  for  usiiw,  H 

146  Stones  allowed  impropeify  to  lensin 

,  .  .  1  !■  Must  be  called  for,  before  upon,        ■  ^          «        «  lOt 
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Stones  laid  on,  s  cause  of  the  ovor.        110,  114,  122,  127,  1^7^  144,  151, 

turn  of  a  stagecoach,         -         211  153,  164,  182,  194,  200,  232,236, 

^  244,  329,  331,  338,  348,  370,  382, 

*5-  413,  423,  450,  463,  604,  608,  516, 

SEA.WOBTHY,  519,  528,  584,  694.          ^,  ^^  ^, 

See  Vhln  For  the  defender,  19, 27,  32, 34, 72,  91, 

^^'            ,„,^  129,  135,  157,  176,  187,  271,  302, 

SHIP.  307,  366,  373,  430,  479,  524,  570,,, 

Found  that  an  ii\)ur7  to  a  vessel  was  604. 

occasioned  by  the  carelessness  of  the  Partly  for  each,  50, 140, 213,  221 ,  260, 

crew  of  another,              .              93  400, 457, 483, 537,  548, 557,  562, 578 

The  log-book  and  protest  not  evidence  Specisd,            «•            -           -        210 

of  the  &cts  stated  in  them,          248  VERITAS  CONVICII 

^^ITlwlnnThTcLTZ^I^i;  ^^^^^  ^^^  take  an  Issue,' if  he 

but  struck  on  the  ground  and  was  lost  ^            .           ^^  ^^  ^12 

by  the  neffligence  of  the  master,  245  w  ^^  v/y^  xi.,          w,    *r  , 

Stlitements  by  master  of^  evidence  for  VESSEL, 

the  underwriters  against  the  own-  See  Ship, 

ers,           -           .           -          250  VIEW, 

To  entitle  a  person  to  sue  for  dam^es  ^^  p^^^^,  ^  ^^  Jurymen. 
ror  arrest  of,  proof  of  prtma  /aae 

ownership  sufficient,           -         67  VOTES, 

SLANDER,  See  Poiitkai  ItOereH. 

See  Defamation*  y^^ 

STAGE-COACH,  WITNESS 

Damages   against  the  proprietors  of,  xx           . 

158,  194  Is  it  competent  to  call  a  Judge  of  a 

Damages  claimed  against  the  proprie-  Supreme  Court  as  a  witness  ^      385 

tors  of,            -            .        -         261  The  fether  of  a  pursuer  rejected,    168 

Proprietors  of,  not  liable  in  damages  to  —  Received,            -            -            171 

an  individual,  under  50.  Geo.  III.  A  brother  rejected,             -             456 

c.  48.            -            -          -          267  Sister  received,  to  prove  fiicts  occurring 

Overturn  of,  caused  by  stones  on  a  in  the  family,            -         -          132 

road,            -            -            -        211  A  nephew  rejected,        -        -         229 

STAMP  Niece  received,  to  prove  &ct8  occurring 

_  ^                 ■                '          ^4.  .   ♦  in  the  famUy,          -          .           130 

Not  necessary  when  a  document  w  to  ^  natural  daughter  rejected,  621,  522 

prove  a  collateral  matter,            184  j^^  ^^^^^^  ^j.  ^  person  acting  as  agent, 

SUBMISSION,  rejected,            -            40,123,192 

See  Arbitration,  Commissioner  on  a  property  received, 

.         .  64S 

T.  Not  a  lawyer,  incompetent  to  prove  the 

rp-p»*T  law  of  a  colony,          -        -        132 

-a*^^.     i-oi  ^  *  i      '  1-  ^  ^P   u-  Mercantile  agent  received,              100 

Motion  tBfiisedtohavepkceof,  Chang,  interested  hTthe event  of  the  suit,  re- 

«      Ir     m  ."f          "           ■  jected.    See  179            84,  106, 318 

See  Netff  TrtaL  Competent  if  the  verdict  cannot  be 

y^  used  against  him,           -            219 

A  nominS  party  in  a  cause  received,  438  . 

VERDICT,  A  tenant,  on  a  &rm  not  competent  to 

For  the  pursuer,  9,  37,  60, 77?  08, 103,  prove  the  march  of  his  &rm,       574 


614  INDEX. 

Is  a  person  intended  to  have  been  made  Allowed  to  swear  to  her  being  married 
a  defender,  a  competent  witness  for  to  a  man  who  cohabited  with  another 
other  defenders  ?  -  160       woman  as  his  wife,  -  490 

One  tenant  on  an  estate,  who  has  not  Assault  bj,  does  not  disqualify,  330 
taken  wreck  and  shell-sand,  admitted  One,  supported  hj  drcamatances,  suffi- 
to  prove  a  practice  of  taking  by  other  cient,  ...  102,205 
tenants,        ...  104   Called  by  a  party,  cannot  be  objected  to 

One  tenant  who  has  taken  wreck  and  by  him  as  incompetent,  -  544 
shell-sand,  inadmissible  to  prove  the  Deposition  o^  cancelled  beifore  his  exa- 
practice  by  others,  -  105       mioation  in  Court,  -  990 

A  land-owner  in  the  neighbourhood  of  a  WRIT 

bridge,admittedtoprove the  practice  p^^  ^^at  a  writingwas  signedon  the 
ot  p^ing  custom  at  the  bndge,    375       ^    .^^d  in  theteating^lause,  182 

CcHnpetent  to  prove  one  Issue,  though  Kot  stamped,  received  toprove  ^. 
incompetent  on  oheia,       -        »f7       teral  mSter,         .  .  184 

A  cautioner  in  an  advocation  received,   „^^^„^ 

there  being  sufficient  caution  given   WEONGOUS  IMPRISONMENT, 
to  relieve  him,  *        -        239   See  Damages, 
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EBSATA. 

» 

Fage  133)  line  11,/ir  a  f«u2  an* 

163,  line  23,  insert  (Agents,  i>.  CUghorn^  w«  s.  and  For* 

syth  and  M^BougdL) 
358,  line  12,^  Barrow  read  Burrow. 
367,  vottXf^fir  Campbeli.  v.  Allaw,  read  RoBlVSOtf 

V.  Edinburgh  &  Leith  Shippikg  Co* 
399,  line  10,y&r  burgh,  r«a<2  burrow* 
-— ,  line  17)7^  will,  read  would* 
432,  marginal  note,/)r  sale,  read  seal. 
468,  line  Ib^fir  wrote  Lord,  read  wrote  to  Lord. 
583,  mar^al  note,  Jhr  Damages  against,  read  Damages 

claimed  agamst. 
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